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""BRIEF OF APPELLANT

JURISDICTION STATEMENT
The Court
this case pursuant
(1983),

"cases

of Appeals has appellate

jurisdiction over

to Utah Code Ann. Section

transferred

to the Court

78-2a-5 ( 2} [ j) .

of Appeals fron the

Supreme Court."
NATURE OF THE PROCEEDINGS
This is an appeal from:
(a)

An

interlocutory

Order of the Third District Court,

Summit County, entered November 15, 1988, setting aside
(1) An August 29, 1985, default judgment, and
(2) A January 17, 1986, final Judgment
as to Defendant/Respondent

Snyderville West., a Utah general

partnership (hereinafter "Snyderville West"); and
(b)

A final Order of the same Court entered July 5, 1989,

dismissing the action as to Snyderville West.
STATEMENT OF THE ISSUES
1.

The trial court stated "no adequate explanation has

been given for what appears to be a failure to personally serve
Snyderville West at its known tax address"; and, therefore, set

aside Plaintiff's

judgments

against

Snyderville West.

The

court's reason for setting aside the default judgment raises the
following issues:
a.

Whether

the May 11, 1983 personal service upon

Snyderville West's acting manager and general partner, James R.
Gaddis, was personal service upon Snyderville West.
b.

Whether

the May

18, 1984 service by publication

upon Snyderville West was sufficient to confer jurisdiction upon
the trial court.
2.

Whether the January 12, 1986 Judgment entered upon

the Stipulation for Settlement signed by James R. Gaddis through
counsel bound Snyderville West, Gaddis's undisclosed principal.
4.

Whether

the

trial

court

committed

error

in

dismissing the Complaint against Snyderville West in not giving
any ground for dismissal as required by Rule 52, U.R.C.P.
DETERMINATIVE STATUTES AND _RULES
The following statutes and rules., cited in this Brief
or in Addendum "I", are determinative of the issues on appeal:
Rule 60(b)(4), U.R.C.P.
Rule 4(c), U.R.C.P.
Rule 4(e)(4), U.R.C.P.
Rule 17(d), U.R.C.P.
Rule 4(g)(1) and (2), U.R.C.P.
Rule 4(f)(1), U.R.C.P.
Rule 4(g)(3), U.R.C.P.

Rule 41(b), U.R.C.?.
Rule 71B, U.R.C.P.
Utah Code Ann. Section 48-1-6(1), (1953)
Utah Code Ann. Section 48-1-9, (1953)
STATEMENT OF THE CASS
A.

Nature of the Case
This is a quiet title action to real property located

in Summit County, Utah.
B.

Course of Proceedings
On

April

6,

1983,

Steven

W.

Major,

Personal

Representative of the Estate of Robert W. Major, Jr., deceased,
filed a complaint to quiet title to eleven (11) parcels of real
property located in Summit County, Utah.

There were fifty (50)

John Doe defendants and seventy (70) other named Defendants.
On April 11, 1983, the Personal Representative recorded
a

Lis

Pendens

describing

the eleven

(11) parcels

of

real

property.
By October
personal

31, 1983, fifty

(50) defendants

received

service of summons and complaint, and the returns of

service were filed with the Summit County Clerk.
On December 7, 1983, the trial court entered its Order
Authorizing and Directing Service by Publication on twenty
Defendants.
Service

The Order was based

(20)

upon Motion and Affidavit.

by Publication was accomplished, and the Affidavit of

Mailing was filed December

19, 1983.

Proof of Publication was

filed May 18, 1984.
On May
Successor

25, 1984, Brenda

Personal

Major Weber

Representative,

and

was

was

appointed

substituted

as

Plaintiff in place of Stephen W. Major who died.
On August
were

filed;

12, 1984, motions and default

and on August

certificates

19, 1985 a hearing was held on the

motions.
On

August

29,

1985, default

judgment

was

entered

against twenty (20) defendants, including Snyderviile West.
judgment decreed
sixteen

the twenty

(16) defendants

(20) defendants

The

in defauic and the

filing disclaimers have no

interest

in

the real properties.
Lengthy
Representative;

negotiations
twenty-six

were

(26) of

held
the

among

the

principal

Personal
developer

defendants, represented by attorney Don Strong; and six (6) other
defendants.

The negotiations resulted in a written Stipulation

for Settlement

and

Motion

for

Entry

of Final

Judgment.

On

January 17, 1986, final Judgment was entered quieting titie and
adjudicating

the interests of the remaining defendants and the

Personal Representative.
Gn April

26, 1988, Snyderviile West

filed

its Motion

and Memorandum to Set Aside Default Judgment.
On August

1, 1988, following discovery and submission

4

of

memoranda

and

affidavits,

the

court

heard

arguments

on

Snyderville West's Motion to Set Aside Default Judgment.
On September
entry, and on November

8, 1988, the court

issued

its minute

15, 1988 entered an Order setting aside

the default judgment of August 29, 1985 and the final judgment of
January 17, 1986.
On April 27, 1989, the Personal Representative caused
summons and complaint to be personally served on Snyderville West
by serving James R. Gaddis, its general partner and agent.
On May 12, 1989, Snyderville West filed its Motion and
Memorandum to Dismiss.
On May 30, 1989, the Personal Representative

filed a

Motion for Leave to Proceed Under Rule 71B U.R.C.P. together with
Memorandum.

Rule

7 IB provides for proceedings after

judgment

where some parties were not originally summoned.
On June 5, 1989, Snyderville West filed a Memorandum in
Reply and Opposition.
On July 5, 1989, the trial court dismissed the action
as to Snyderville West.
On July 31, 1989, the Personal Representative filed a
Notice of Appeal.
C.

Disposition in the Lower Court
Pursuant to minute entry entered September 9. 1938, the

trial

court, by Order

dated November

5

15, 1988, set aside the

default judgment entered against Snyderville West August 29, 1935
and the final judgment entered January 17, 1986.
Judge Murphy stated in his minute entry that "(n)o adequate
explanation has been given for what appears to be a failure to
personally

serve

Snyderville

West at its known tax address."

(Addendum "G" hereto)
On

July

5.

19 89,

the

trial

court

dismissed

the

Complaint against Snyderville West without citing any ground for
dismissal.
D.

(Addendum "H" hereto)

Chronology of Relevant Facts
Transactions
1•

Robert W. Major acquires Real Properties.

Prior

to his death, Robert W. Major, Jr. (hereinafter "Major") acquired
and planned

the development

of eleven

(11) parcels

of

real

property located in Summit County, Utah, including the seven (7)
acres at Park West which are the subject of this appeal .
seven (7) acres are more particularly described as:
Parcel No. j5 :
Part of the Southwest quarter of Section 31,
Township 1 South, Range 4 East, part of the
Northwest quarter Section 6, Township 2
South, Range 4 East, and part of Northeast
quarter of Section 1, Township 2 South, Range
3 East of the Salt Lake Base and Meridian
described as follows:
Beginning at the
Southwest corner of Section 31, Township 1
South, Range 4 East, Salt Lake Base and
Meridian, Summit County, Utah, and running
thence North along Section line 502.3 feet;
thence East 850.00 feet; thence South 138.00
feet; thence West 482.80 feet; thence South
0°17 l 58" East 474.93 feet to the Southerly
6

The

b o u n d a r y of S e l l e r ' s l a n d ; t h e n c e S o u t h
bl°30'
West 3 2 . 8 f e e t ; t h e n c e South 81°40'
W e s t 2 9 9 . 5 f e e t ; t h e n c e N o r t h 2 7 ° 2 8 ? West
1 0 0 . 6 f e e t t o t h e West l i n e of t h e a b o v e
m e n t i o n e d S e c t i o n ; thence North 0°30f East
8 2 . 4 f e e t t o t h e p o i n t of b e g i n n i n g .
(R. 0 0 0 4 : 1 3)
2-

Alter Ego, Investor Associates, Syndicate Develops

Real Property.

As a vehicle for the development of the eleven

parcels, Major created and used as his alter ego the business
entity

known as

unicorporated

Investor

association

Associates, Syndicate,
(hereinafter

a Delaware

"Investor Associates"),

which took title to the real property prior to the date of his
death.

(R. 0004: <H 4)
3.

1978,

Sale of 7 Acres to Snyderville West.

Investor

Associates, by and

On July 13,

through Major, agreed

Uniform Real Estate Contract to sell one eight

by

(8) acre parcel

and one seven (7) acre parcel to Snyderville West.
No one signed

the Uniform

behalf of Snyderville West.

Real

Estate

parcel

contract.

was

paid

The seven

for

on

Reese Howell (hereinafter "Howell")

of Title Insurance Agency witnessed the contract.
acre

Contract

and

released

at

(7) acre parcel was

the

The eight (3)
time

of

the

to be paid for in

installments, with the final payment due July i, 1383.

(R. 1030:

23-26, Exhibit 3 thereto)
4

14,

•

Notice of Uniform Real Estate Contract.

1978, Title

On July

Insurance Agency recorded a Notice of Uniform

Real Estate Contract giving notice of Snyderville West's interest
7

in the seven acres.

The Notice contained no information about

Snyderville West other than its name.

(R. 1031:

27, Exhibit 5

thereto - Addendum "A" hereto)
Snyderville West
5.

Snyderville

West

is a Utah general

partnership

organized July 3, 1978 by Gaddis for the sole purpose of buying
the fifteen (15) acres at Park West, Utah.
and 2; 1031:

(R. 0664-0682:

<H<H 1

11-14, 16)

6.

Gaddis

retains

his original

interest in the general partnership.
7.

ten percent

(R. 1031:

12)

Gaddis was Snyderville West's managing partner and

"acting manager."

None of the other partners ever played an

active role in managing the general partnership.
Exhibit "A" thereto (0598):
8.

(10?6)

(R. 0582-0633,

1 1; 1031: 12-13)

Gaddis has operated Snyderville West through his

business office at 1253 East 2100 South, Salt Lake City., Utah.
Snyderville West is not conspicuously identified at that address;
it has never had its own letterhead stationery, telephone number,
or

telephone

listing.

It has never advertised.

filed any partnership papers.

It never

federal and state tax returns.

(R. 1031:

9.
an assumed

It has never

filed anything., except
13-15)

Until June 1988, Snyderville West had never filed

name certificate.

Exhibit "A" thereto; 1031:

(R. 0664-0682:

<]! 3; 0731-0825,

22, 32-33, Exhibit 11 thereto)

Major fs Death
8

10.

Robert W. Major died March 20, 1930.

(R. 0001-

0021, f 1)
11.
(hereinafter

On about
"Krofchek")

Major's mother
authority

April

and

induced

a member

to execute

20, 1980, Joseph

of

Zella J.
Investor

L.

Krofchek

Slagel, Robert W.

Associates, without

an Agency Agreement appointing

General Agent of Investor Associates.

Krofchek

(R. 0001-0021, fl^I 8, 14-

16, Exhibit "B" thereto)
12.

On

about

June

authorization, purportedly

6 , 1980.

transferred

Krofchek,

without

to himself all right,

title and interest in property belonging to Investor Associates.
(R. 0001-0021, M
13.

9 and 17)
On

July

7,

1980, the

April

20. 1980

Agency

Agreement and the June 6, 1980 Quit Claim Deed were recorded in
the office of the Summit County Recorder.
14.

(R. 0001-0021, <ff 10)

Gaddis identified a letter to him dated June 17

1980 from a law firm notifying him of Robert W. Major's death.
The

letter

requested

Gaddis

to

contact

the

personal

representative of Robert W. Major's estate regarding any property
in which Robert W. Major had an interest at the time of his death
and of which Gaddis had knowledge or information.
recall whether he responded to the letter and
the record to suggest that he did.
thereto - Addendum "B hereto)

9

(R. 1031:

Gaddis did not

there is nothing in
34-35, Exhibit 16

15.

At

the

time

of

Robert

W,

Major's

death,

approximately $198,000 was held in trust for Investor Associates.
About one year after Major's death that money was transferred and
paid to Krofchek.
16.

(R. 0001-0021, <|[<fl 26-27)

The Snyderville West Uniform Real Estate Contract

provided for annual payments of $12,638 each commencing July 1.
1979.
as

The annual payments were made to American Savings and Loan

follows:

Gaddis

paid

on

7-2-79

and

1-2-30;

Investor

Associates paid on 7-9-80 and 9-9-80; and Title Insurance Agency
paid 1-21-81 to 7-20-83.
17.
commenced

On April

(R. 1031:
6,

29-30, Exhibit 8 thereto)

1983, the Personal

this quiet title action against

fifty

Representative
(50) John Doe

defendants and seventy (70) other named defendants to quiet title
to eleven
acres.

(11) parcels of land, including the subject seven (7)
The

Personal

Representative

sought,

inrer

alia,

cancellation of the June 6, 1980 Quit Claim Deed from Investor
Associates to Krofchek.
18.
caused

(R. 0001-0021)

On April

a Lis Pendens

11, 1983, the Personal

regarding

the quiet

Representative

title action to be

recorded in the Summit County Recorder's office.

(R. 0664-0682:

* 4)
19.
and

The Personal Representative, Steven W. Major, died

his sister, Brenda Major Weber, succeeded him as Personal

Representative of the Estate of Robert W. Major, Jr., deceased.
She has been substituted

as Personal
10

Representative

in this

action

as

the Plaintiff/Appellant

as "Personal Representative"

and i s h e r e i n a f t e r

in t h i s a c t i o n .

Determining Addresses
20.
attorney

T.

with

Richard
the

law

Representative,

was

Defendants

served.

two

(22)

were
to

These

boxes

contained

Davis

pieced

together

estate.

The

dealings.

files

Davis
firm

assigned

(24)

of

Robert

documents
not

Don S t r o n g ,

The f i l e s

Davis searched

did not

went

and

include

all

through

named
twenty-

file

boxes.

personal

files.

litigation

of

Major's

or

the

business

w e r e i n t h e c u s t o d y of
sister,
the

and

legal

law f i r m w h i c h commenced t h e 1980 p r o b a t e a c t i o n .
18,

an

Personal

to

all

files

mother

the

W. M a j o r ' s

relating

include

Major's

"Davis"),,

make s u r e

assembled

O t h e r of M a j o r ' s p e r s o n a l

attorney

to

personally

haphazardly

did

Service

representing
task

to

0381-0383)

(hereinafter

the

Davis

twenty-four

for

(R.

referred

Krofchek.

files

of

the

(R. 1 0 3 0 :

13,

the eleven

(11)

2 3 , 70 and 96)
21.

Legal d e s c r i p t i o n s

subject

parcels

came from M a j o r ' s

recall

seeing

any

Agreement;

the

Uniform

of

Contract;

West W a r r a n t y
number;

the

correspondence;

Deed;

Real

Estate

West

Quit

the
the

or

the

June

files.

Contract;

26,

Snyderville

of

referring

Claim

October

Investor

two (2)

personal

documentation

Krof c h e c k - S n y d e r v i 1 l e
Notice

for

to

Deed:

a

11

not

Memorandum

July

5,

1977

13.

1978

1983 Krof c h e k - S n y d e r v i i i e

West

1930

a

a November

IRS

tax

Associates-Gaddis
17,

Davis did

letter

to

identification
Investments
Gaddis

advising

Gaddis

of Major's death.

Davis found no documents which tied

Gaddis to Snyderville West. (R. 1030:

22-23, 30, 45, 50, 63, 96

and 99)
22.

A June,

Orton, lead counsel
nine

1982

title

report

prepared

for Robert

for the Personal Representative,

identified

(9) of the eleven disputed parcels and Snyderville West's

claim of interest.
23.
Avenue.

(50) of

61-63)

Gaddis' address was identified as 1214 Wilmington

(R. 1030:
24.

(R. 1030:

44)

At the time personal service was effected on fifty

the seventy

(70) named Defendants, Davis did not know

what kind of entity Snyderville West was nor its address.
1030:

(R.

32-35, 86)
25.

Snyderville

West's

tax address, 1253 East

2100

South, Salt Lake City, Utah 84106, was found in the records of
the Summit

County

October 1983.

Assessor's

Office sometime between May and

(R. 0644-0652: fl 4(c); 1030: 39 and 58)
Personal Service on Gaddis

26.

Gaddis's

Summons specified his address as 1214

Wilmington Avenue, but he was personally served at 1253 East 2100
South on May 11, 1983.
in

the

Because of the large number of Defendants

action.. Davis made no connection

Snyderville West and Gaddis.

whatsoever

between

(R. 0050-0053; 1030: 44-46; 1031:

37 - Addendum "C" hereto)
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27.

Since Caddis's

only involvement with Robert W.

Major, Jr. was the acquisition of the fifteen acres at Park West,
he assumed

the Summons and Complaint dealt with that property.

Gaddis gave the Summons and Complaint
Howell to take care of it.
the

matter

with

delivering
reportedly

the

claimed

represented

Gaddis could not recall talking about

Howell, Krofchek
Summons

Gaddis

and

the

or

attorney

Complaint

no knowledge
and

to Howell and relied on

to

Strong

Howell.

of Snyderville West.

other

key

developer

after
Strong
Strong

defendants,

including Krofchek, Howell and Title Insurance Agency.

Strong

had represented Krofchek in other litigation involving Park West.
In that

other

litigation,

non-disclosure

of

Krofchek's

and

Major's whereabouts was critical to the service by publication
issue.

Downey State Bank v. Major-Blakeney Corp. , 545 P.2d 5 07

(Utah 1976).
28.

(R. 1030: 46; 1031: 37-40, 42-46)
On June 21, 1983, attorney Strong filed an answer

on behalf of Gaddis and others.
29.

(R. 0837-0966, <fl 3)

On October 26, 1983, five months after Gaddis was

served, Krofchek, not Investor Associates, conveyed the se^en (7)
acres by warranty deed to Snyderville West.

Shortly thereafter,

Title Insurance Agency issued Snyderville West a policy of title
insurance signed by Howell.
(R. 1031:

The Lis Pendens was still of record.

28, Exhibits 6 and 7 thereto)
Service by Publication

13

30.

On October

17, 1983, Davis filed a Motion and

Affidavit for Order Permitting Service by Publication on twenty
(20) named defendants and the fifty John Doe defendants.

At that

time Davis had no idea what kind of legal entity Snyderville West
was or whom to serve.

(R. 0264-0272; 0273-0277; 1030:

73, 81

and 86)
31.
identified

In the Motion and

the last

Affidavit, Davis and others

known addresses of seventeen

(17) of the

defendants, including that of Snyderville West, 1253 East
South, Salt Lake City, Utah 84106.

2100

Davis under oath staled what

he did to locate defendantsfcurrent addresses:
4.
Affiant has since February, 1933
exercised due diligence in attempting to find
current addresses of Defendants listed above,
such attempts including, but not limited to,
telephone s e a r c h e s , telephone directory
s e a r c h e s , motor vehicle s e a r c h e s , and
i n v e s t i g a t i o n s utilizing the corporate
information files of the States of TJtah and
California, the County Recorder's offices in
Summit and Salt Lake County, and the files of
the United States Post Office.
The means also "included the searching of the recorded interests
of the property

in question."

(R. 0273-0277; 0644-0652; 1030:

57-61 - Addendum "D" hereto)
32.
Order

On December 17, 1983, the trial court entered its

Authorizing

and Directing Service by Publication.

That

Order included the last known address of Snyderville West, 1253
East

2100 South,

Salt

Lake City, Utah 84106.

Addendum "E" hereto)
14

(R. 0278-0282-

33.

Davis caused the mailing envelopes to be prepared,

including the envelope to Snyderville West.

The Snyderville West

address came from a record Davis prepared showing the address as
1253 East 2100 South, Salt Lake City, Utah 84106.
affixed twenty cent stamps to the envelopes.

The law firm

Summit County Clerk

personnel added some postage to the envelopes by postage meter.
The Postal Office returned thirteen (13) undelivered envelopes to
Suite 500, 68 South Main Street, Salt Lake City, utah
law firm return address.
"Unable

to

notations.
returned.

Forward,

34101.. the

These returned envelopes were stamped

Addressee

Unknown"

or with

other

such

The Snyderville West envelope was not among

those

(R. 1030: 50-54 - Addendum "D" hereto)
34.

Gaddis does not remember, one way or the other,

whether he received

the envelope addressed

containing the Summons and Complaint.

to Snyderville W^st

(R. 0664-0682; 1031: 44-

45)
35.

The Affidavit of Mailing prepared for the district

court clerk contained a typographical error, giving the address
of Snyderville West as "1253 East 7100 South, Salt- Lake City,
Utah

84106."

It should

have been 2100 South.

(R. 0300-0330-

Addendum "F" hereto)
36.
for

the Salt

Frank Nebeker who in 1983 was Carrier Supervisor
Lake City Division

of

the United States Postal

Service, stated that 1253 East 7100 South, Salt Lake City, Utah
34106 was not an address.

Nebeker stated that because of 1) the
15

inconsistency between the zip code and the street address and 2)
the non-existent address, the policy of the Postal Service was to
return the letter

to the return address as undeliverable.

(R.

0683-0697)
Adjudication of Interests
37.

On August 29, 1985, Judgment and Order was entered

against twenty (20) defaulting Defendants, including Snyderville
West, and sixteen

(16) Defendants who had filed disclaimers of

interest in the eleven parcels.
38.
the basis

(R. 0432-0435; 0444-0454)

On August 9, 1935, a copy of the Motion which was
the Judgment and Order was served on

for

serving his attorney Strong.

(R. 0837-0966 <fl 6)

Gaddis by

On Angus: 2",

1985, a copy of the Judgment and Order (R. 0467-0473) was served
on Gaddis by serving his attorney Strong.
39.

(R. 0837-0996, <fl 7)

Lengthy settlement negotiations took place in the

latter half of 1985.
Representative.

Robert F. Orton represented the Personal

Twenty-six

(26) of the developer defendants,

including Gaddis and Krofchek, participated
negotiations
Krofchek

was

through
present

their

attorney

in person.

in those settlement

Strong.

Several

Occassionaly,

other

defendants

participated in dual capacities as defendants and attorneys.

(R.

1030: 101-103)
40.

On October

2, 1985, following the negotiations,

the remaining parties, including Gaddis who was represented by
Strong, entered into a complex Stipulation for Settlement.
16

The Stipulation provides that the seven acres vests in
the Personal Representative.
thereto.

(R. 0479-0525).

included

in

Exhibits

"A"

See paragraph

18 and Exhibit "P."

The seven acre legal description is
and

"B"

to

the

Stipulation

for

Settlement.
[Note: Pages 0526-0551 were filed out of order.

They

are Exhibits A through Q to the January 17, 1986 Judgment which
appear in the record from pages 0552 to 0572.]
41.
employed

and

negotiations.
42.

The seven acres was depicted on one of the maps
reviewed

by Gaddis 1

attorney

at

the settlement

(R. 0837-0977, Paragraph 8)
One of the primary factors motivating the Personal

Representative to enter the Stipulation for Settlement was having
title to the seven acres quieted in her name.

(R. 0653-0658: <fl

5)
43.
title.

On January 17, 1986, Judgment was entered quieting

The seven acres is Parcel No. 2 in Exhibit

describes the real property awarded the Personal
in Paragraph

2 of

the Judgment.

Representative

Paragraph 3 of the Judgment

provided:
3. The claims of all of the Defendants
named in the above and foregoing actions, and
all claiming by, through or under them, with
the exception of Defendant, Snyderviile Land
Co., as aforesaid, to any right, title and
interest in and to the real properties
described in Exhibits "A", "B", and "C" as
aforesaid, and any part thereof, are without
any right whatever and said parties have no
17

"C" which

right to or interest in said real properties,
and any part thereof.
The Personal Representative received none of the proceeds
the

"Gaddis sale."

(R. 0552-0572:

thereto (0559); 0837-0966:
44.

<B<B 2 and 3 - Exhibit "C"

<U<fl 8, 11 and 12)

The Personal Representative paid the real property

taxes on the seven acres for the years 1986 and 1987.
0682:

from

1 12; 0653-0658:

(R. 0664-

<J 3)

SUMMARY OF THE ARGUMENT
Personal Service
Gaddis was acting

manager

and

a general partner of

Snyderville West, a Utah general partnership he organized for the
sole purpose of purchasing two parcels of land, one eight acres
and the other seven acres.
Gaddis had no individual
than

his

ten

Snyderville

percent

West.

interest

(10%) general

in the land, other

partnership

interest

in

Gaddis and Snyderville West were among the

seventy (70) named and fifty (50) John Doe defendants designated
in the three-page

caption

of both the Summons and Complaint.

Gaddis was served with the Summons and Complaint.
The return of service on Gaddis set forth the date (511-83),

place

(personal).
Gaddis

(1253
By

East

2100 South) and

law, this service conferred

manner

of

service

jurisdiction over

in his individual capacity and over Snyderville West in

Gaddis's representative capacity as managing agent.
Serviceby Publication
18

Alternatively,
obtained

jurisdiction over Snyderville West was

through service by publication under the standards in

Mullane, infra.

Snyderville West was a member of a large class

upon whom personal service could not with due diligence be made.
On

October

17,

1983,

counsel

for

Representative submitted a Motion and Affidavit
Publication

stating

the

facts

authorizing

the

Personal

for Service by

such

service

and

showing the efforts made with due diligence to obtain personal
service upon the twenty

(20) defendants, including

Snyderville

West, upon whom personal service could not be made.
The

only

information

available

from

primary

and

secondary

sources about Snyderville West was its name and tax

address.

Counsel

had not been able to identify what kind of

legal entity Snyderville West was, nor any agent for service, nor
had

counsel made any connection between Gaddis and

Snyderville

West.
Snyderville
Affidavit supporting

prepared

and

tax address

the motion as

Lake City, Utah 84106.
Authorizing

West's

stated

in

the

1253 East 2100 South, Salt

This address was also stated in the Order

Directing

the envelopes

was

Service

for mailing

by

Publication.

from a record

Counsel

identifying

Snyderville West's tax address as 1253 East 2100 South, Salt Lake
City, Uthah 84106.
Publication was completed May

11, 1384.

The clerk! s

Affidavit of Mailing recited that she mailed, postage prepaid, a
19

copy

of

the Summons

and

Complaint

"to each of the Defendants

listed below at their respective addresses."
Stipulation and Judgment
Gaddis
undisclosed
Stipulation

acted

as

agent

for

Snyderville

principal, when his attorney

West,

Strong executed

an
the

for Settlement and Judgment. Gaddis was represented

by Strong, who also represented other key developer defendants,
including Krofchek and eight of the entities created by Robert W.
Major, Jr.
involving

Strong had represented Krofchek in other litigation
Park

West,

Downey

Stat** Bank

v.

Ma j or ~31akeney

Corporation, 545 P.2d 507 (Utah 1976), in which non-disclosure of
a defendant's whereabouts was an issue in determining validity of
service.
The Stipulation

for Settlement and the Judgment, and

the exhibits thereto, include the seven acres and provide that
those seven acres go to the Personal Representative.
primary
into

factors motivating

the Stipulation

One of the

the Personal Representative

for Settlement was getting

to enter

title to the

seven acres.
Gaddis1 s only interest in the seven acres was the ten
percent

(10%) interest he held

partnership.

in the Snyderville West general

As its exclusive acting managing partner, Gaddis ! s

execution of the Stipulation for Settlement through his attorney..
Strong, bound Snyderville West.

Therefore, the Judgment based on

the Stipulation binds Snyderville West.
20

Dismissal
Rule 52(a), U.R.C.P states "the Court shall, however,
issue a brief written statement of the ground for its decision on
all motions granted under Rules 12(b), 50(a) snd (b), 56, and 59
when the motion is based on more than one ground."

The motion to

dismiss in this matter was based upon three grounds:
1) Failure under Rule 12(b)(5) to timely serve process;
2) Failure under Rule 12(b)(6) to state a claim; and
3) Violation of Rule 11.
The

July

5,

1939

Order

dismissing

the Complaint, as to

Snyderville West fails to state any ground for the dismissal.
ARGUMENT
POINT I.
THE TRIAL COURT ERRED IN SETTING
ASIDE THE AUGUST 29, 1935 JUDGMENT
AND THE JANUARY 17, 1986 JUDGMENT
AS AGAINST SNYDERVILLE WEST.
Rule

60(b)(4) of

the Utah Rules of Civil Procedure

provides:
On motion and upon such terms as are
just, the court may in the furtherance of
j u s t i c e r e l i e v e a party or his legal
representative from a final judgment, order,
or proceeding for the following reasons: . .
(4) when for any cause, the summons in an
action has not been personally served <ipon
the defendant as required by Rule 4(e) and
the defendant has failed to appear in such
action.
A

judgment

Brickum Inv. Co.

entered

without

jurisdiction

is void.

v. Vernham Corp., 731 P.2d 5 33 (Wash. App. 1987)

Consequently, a motion under Rule 60(b)(4) differs markedly from
motions under

the other

clauses

of Rule 60(b).

There is no

question of discretion on the part of the court when a motion is
under

Rule

60(b)(4).

Nor

is there any requirement*, as there

usually is when default judgments are attacked under Rule 60(b),
that the moving party show he has a meritorious defense.
a judgment is void or it is valid.

Either

8 Wright & Miller § 2862, p.

197.
The standard

of review

is whether

the

trial

court

committed error on a question of law, and not whether the t~ial
court abused

its discretion.

The question to be determined is

whether the judgment is void for want of jurisdiction.

Brj^ckum,

supra.
A_.

Snyderville West Was Personally Served May 11, 1988 .
Rule 4(c) of the Utah Rules of Civil Procedure provides

in pertinent part:
The summons shall contain the name of
the court, the names or designations of the
parties to the action, the county in which it
is brought, be directed to the defendant,
state the time within which the defendant is
required to answer the complaint in writing,
and shall notify him that in case of his
failure to do so, judgment by default will be
rendered against him. . . .
The summons which was served on
name

of

the

Third

District

Court;

the

Gaddis contained
correct

nam.es

the
or

designations of all seventy (70) named Defendants, including both
"SNYDERVILLE

WEST" on page 1 and
^ o

"JIM GADDIS" on page

?; and

identified

Summit County.

On page 3 the summons was directed:

THE STATE OF UTAH TO THE ABOVE-NAMED DEFENDANTS.

On page 1 it

bore the notation:
Please serve upon:
Jim Gaddis
1214 Wilmington Avenue
Salt Lake City, Utah 84106
The summons advised
TWENTY

"within

(20) DAYS after service of this Summons upon you."

notified
Default

the Defendants to answer

Defendants that "(i)f Y o u
will

It

fail so to do, Judgment by

be taken against you for the relief demanded

(the) Complaint . . . served upon you."

in

(Addendum "C")

Service Upon a Partnership
Rule

4(e)(4) of

the Utah Rules of Civil

Procedure

provides in pertinent part:
Personal service within the state shall be as
follows
(4)
. . . upon a partnership or other
u n i n c o r p o r a t e d association which is
subject to suit under a common name, by
delivering a copy thereof to an officer,
a managing or general agent, or, to any
other agent authorized by appointment or
by law to receive service of process . .
Rule

17(d)

of

the

Utah

Rules

of

Civil

Procedure

provides that a partnership may be sued by the common name under
which its partners transact business:
(d)
Associates may be sued by common
name. When two or more persons associated in
any business either as a joint-stock company,
a partnership or other association, not a
23

corporation, transact such business under a
common name, whether it comprises the names
of such associates or not, they may be sued
by such common name; and any judgment
obtained against the defendant in such case
shall bind the joint property of all the
associates in the same manner as if all had
been named defendants and had been sued upon
their joint liability.
Section 48-1-6(1), U.C.A.

(1953) provides in pertinent

part:
(1 )
Every partner is an agent of the
partnership for the purpose of its business .
As authorized by law, then, service of a summons and
complaint

upon any partner

of a Utah partnership named as a

defendant in a legal action meets the requirements fcr personal
service on the partnership

in the State of Utah.

Indeed, the

Utah Supreme Court has so held.
In Summa
P. 2d

136, 137

president

Corporation v. Lancer

(Utah

of Lancer

Industries. JCnc^. 5 7 7

1978), service was made in Utah upon the
which was an

Illinois

corporation and a

general partner of Synergetics, a Utah limited partnership.
affirming

the order

of

the Third

District

Court, Salt

In
Lake

County, denying Synergetics' motion to dismiss because of lark of
service on it, the Utah Supreme Court held:
We hold that service upon the genera] partner
does bring the named limited partnership
before the c o u ^ t , and the trial court
properly denied the motion to quash service
of process.

24

See also, United Nuclear Corp, v. General Atomic Co. , 5 60 P.2c
161 (N.M. 1976); 59 Am. J ur. 2d Partnership § 727.. p. 598; and 68
C.J.S. Partnership § 213, pp. 686-691.
Where a defendant has been inadvertently served a copy
of a summons directed to another defendant in the action, service
has been held sufficient.
(North Carolina
served

In Harris v. Maready, 319 S.E. 2d 912

1984), a summons addressed

on W. F. Maready.

Maready

to Roger Harris was

claimed

insufficiency

of

process and insufficiency of service of process on him by reason
thereof.
The North Carolina court observed:
(W)e are persuaded that there was no
substantial possibility of confusion in this
case about the identity of Maready as a party
being sued.
Maready was personally served
with a summons, the caption of which listed
his name first among the defendants being
sued. In fact his name appeared twice in the
caption as he was named both individually and
as a part of the law firm. Any person served
in this manner would make further inquiry
personally or through counsel if he had any
doubt that he was being sued and would be
required to answer the complaint when it was
filed. . . .
. . . (W)e have also found guidance from
Judge John J. Parker who stated that:
A suit at law is not a children's
game, but a serious effort on the part
of adult human beings to administer
justice; and the purpose of process is
to bring parties into court.
If it
names them in such terms that every
intelligent person understands who is
m e a n t , . . . it lias fulfilled its
p u r p o s e ; and courts should not put
themselves in the position of failing to
25

recognize
else.

what

is

apparent

to

everyone

W i l e s v . W e l p a r n e l C o n s t r u c t i o n Co. , 2 9 5 a t
8 4 - 8 5 " , 2 4 3 ~ S .~E . 2 d a t 7*5 8 ~ ( q u o t i rig U n i t e d
S t a t e s v . A^HL F i s c h e r L u m b e r C o . , 162 F . 2d
8 7 2 , 8 7 3 ( 4 t h C i r . 1 9 4 7 f ) . ~ T h e r e f o r e . , we
h o l d on t h e f a c t s
of
this case that
the
requirements
for
service
of
process
p r e s c r i b e d in Rule 4 have been met.
This is
so
despite
the
fact
that
Maready
was
i n a d v e r t e n t l y h a n d e d a c o p y of a summons
d i r e c t e d to another defendant in the a c t i o n .
319 S . E . 2 d a t

917-918

I n Lac Leasing Corporation v. Dutchess Aero, Inc. , 3 0 3
N.Y.S.2d 725 (N.Y. App. 1969), the Appellate Division of the New
York Supreme Court held that the service of a single copy of a
summons and complaint upon an individual defendant, who was also
an

officer

and

manager,

respectively,

corporations, was sufficient service on
himself as an individual defendant.

of

two

defendant

the corporations and on

Furthermore, the individual

defendant's admission of service on him in an affidavit was held
to preclude

the corporations

from asserting

that

the-re was

no

adequate proof of service on the corporations and himself.
This Case
As Snyderville West's exclusive

"acting manager" ant3.

managing partner (R. 0582-0633, Exhibit "A" thereto (0598):
1031:

<!I 1;

12-13), Gaddis was clearly Snyderville West's "managing or

general agent" within Rule 4(e)(4).

As a general partner., he was

authorized by law to receive service of process for Snyderville
West.

The caption
listed

of

the Summons, and

the names of Gaddis and

of

the Complaint,

Snyderville West.

As in Lax:

Leasing, supra, Service of the Summons and Complaint upon Gaddis
was sufficient service upon Snyderville West and Gaddis.
Rule

4(g)(1) and

(2) require

the process server to

certify only the date, place and manner of service.

All three

were set forth in the Affidavit of Service executed May 12, 1933:
date

(May

11, 1933),

place

(1253 East. 2100 South) and manner

(personal).
There
which

is no requirement

a person

enunciated
service

is

to specify

served.

on review

should

in this case.

Any

the capaci ty ( ies) in

procedural

modifications

not be construed as

See Bomford

invalidating

v. Socony Mobil Oil Co. ,

infra.
The trial court erred in its minute entry that refers
to a failure

to personally

service

effected

was

accordance
reverse

with

the

Rule

upon

serve

Gaddis

4(e)(4);

November

15,

Snyderville
and

Snyderville

therefore,

1988

Order

West. Personal

this

which

Court
set

West

in

should

aside

the

judgments.
B ._

Alternatively,

Jurisdict ion

Oyer „S_nyderjyji_l JLe_ „Wes t _Wa_s

Obtained Through Service By Publication.
The November

15, 1988 Order

(R. 0986-0989) which set

aside the August 29, 1985 Default Judgment (R. 0444-0454) and the
27

January

17, 1986

final

Judgment

(R. 0552-0572, 0526-0551) is

predicated on the trial court's September 9, 1983 Minute Entry.
That

Minute

Entry

recites

the

basis

for

the

trial

court's

conclusion therein "that service of process upon Snyderville West
was

invalid

and

the subsequent

judgment

is thus void

as to

Snyderville West":
No adequate explanation has been given
for w h a t a p p e a r s to be a f a i l u r e to
personally serve Snyderville West at its
known tax address. (R. 0979)
The

trial

court

erred

in determining

service was required under Utah law.

that personal

Utah law recognizes service

by publication.
In Guenther v. Guenther, 749 P.2d 628 (Utah 1988}, the
Utah Supreme Court held that substituted
publication
address,

and mailing

pursuant

service of process by

to the Defendant

at his

last

known

to Rule 4(f)(1) of the Utah Rules of Civil

Procedure, satisfies

the constitutional

right of notice in an

action against a single Defendant to obtain a personal judgment.
Guenther is the first case since Graham v. Sawaya, 632 ?. 2d 851
(Utah

1981),

to uphold a judgment against a Defendant who had

been notified of the in. personam action only by publication and
mailing pursuant

to Rule 4(f)(1).

In Graham, the Utah Supreme

Court had held that a valid default judgment could not be entered
in an in personam action in which the only notice given to the
defendant was by publication and mailing to the defendant's last
known address.
28

In Carlson v. Bos, 740 P.2d 1269 (Utah 1987), the Utah
Supreme Court rejected Graham and held that substituted service
of process under Utah's nonresident motorist statute satisfied
the requirements of federal procedural due process, provided the
Plaintiff had made diligent efforts to locate the defendant prior
to effecting substituted service.

In Carlson, the Court applied

a balancing test derived from the United States Supreme Court's
ru 1 ing in Mullane v. Central Hanover Bank &. Trust Cq. , 339 U.S.
306, 70 S. Ct. 653, 94 L. Ed. 2d 865 (1950).
*n
periodic

Mul lane,

the issue was the adequacy of notice of

judicial accountings given to beneficiaries under

113

moderately sized trusts pooled into a statutorily created common
trust fund.

Justice Jackson recognized the usefulness in other

branches of the law classifying proceedings as in gersonaiii,. in
rem and quasi in rem, but did "not rest the power of the State
(of

New

York)

proceeding
historic
adopted
notice
apprise

to

resort

upon how

in

this

its courts or this Court may regard

this

antithesis."
a balancing

reasonably
interested

to

constructive

70 S.Ct.

test

at

656.

service

Instead,

the Court

to analyze whether notice given "is

calculated, under all the circumstances, to
parties

of the pendency of

the action

afford them an opportunity to present their objections."
657.

The Court observed:
"The criterion is not the possibility of
c o n c e i v a b l e i n j u r y , but the just a ad
reasonable character of the requirements,
having reference to the subject with which
29

ana

Ibid.,

the statute deals."
American Land Co. v.
Zeiss, 219 U.S. 47.. 67, 31 S. Ct." 200 7 2677
55 L. Ed. 82, and see Blinn v. Nelson, 22 2
U.S. 1, 7, 32 S. Ct. 1, 2, 56 L. Ed. 65, Ann.
Cas. 1913B, 555.
The

Court

weighed

the

interest

of

the

state

in

providing its courts with the right to determine the interests of
all claimants in property against the beneficiaries' interest in
being

informed

of

the proceeding

and deciding

for

themselves

whether "to appear or default, acquiesce or contest."

Id_i

T ne

'

Court then proceeded to factor into the analysis the difficulty
of providing actual notice to all parties.
As a result of this balancing process, the Court found
different

types of notice appropriate

beneficiaries.

In Carlson,

for different

classes of

the Utah Supreme Court

Mullane:
F o r p r e s e n t b e n e f i c i a r i e s whose i d e n t i t y
a n d p l a c e of r e s i d e n c e w a s known t o t h e
t r u s t e e , the Court r u l e d t h a t the t r u s t e e
must
inform
them p e r s o n a l l y
of
the
a c c o u n t i n g , a t l e a s t by o r d i n a r y m a i l .
Id.
a t 3 1 8 , 70 S. C t . a t 6 5 9 .
But a s t o t h r e e
o t h e r c l a s s e s of b e n e f i c i a r i e s ,
the Court
held
that
published
notice alone
was
s u f f i c i e n t , e v e n t h o u g h i t r e c ogn i z ed t ha t
with
respect
t o t h e s e b e n e f i c_ ij^ r_i_ e s_^
p u b l i s h e d n o t i c e was "an i n d i r e c t and e v e n ^a
p r o b a b l y f u t i l e means of n o t i f i c a t i o n . "
Id.
a t 3 1 7 , 70 S. C t . a t 6 5 8 .
In r e a c h i n g t h e
conclusion that published notice
would
s u f f i c e , the Court c o n s i d e r e d the p r a c t i c a l
d i f f i c u l t i e s and e x p e n s e t h a t p e r s o n a l n o t i c e
would e n t a i l and c o n c l u d e d t h a t t h o s e c o s t s
w o u l d i m p o s e a s e v e r e b u r d e n en t h e common
t r u s t fund.
On b a l a n c e , t h i s b u r d e n was notjustified.
Id.
The c l a s s e s w i t h r e s p e c t t o
w h i c h p u b l i s h e d n o t i c e would s u f f i c e i n c l u d e d
t h o s e whose i n t e r e s t s i n t h e t r u s t fund w e r e
30

explained

conjectural or future, those whose addresses
could be discovered but were not kept in the
trustee's ordinary course of business, and
those whose interests or whereabouts could
not with due diligence be ascertained.
The Mullane Court elaborated on why a
form of notice that was admittedly not likely
to give beneficiaries actual notice was
permissible.
The r e a s o n a b l e n e s s and hence the
constitutional validity of any chosen
method may be defended on the ground
that it is in itself reasonably certain
to inform those affected, or, where
conditions do not reasonably permit such
notice, that the f o r m c h ose n _ i s __no t
substantially less likely to bring home
notice than other of the feasi.b_l_e _an_d
customary substitutes.
I_d^ at 315.. 70 S. Ct. at
omitted; emphasis added).

657

(citations

740 P.2d at 1273-1274.
This Case
The State of Utah has a strong
its district

courts

the means

interest

to adjudicate

and

stability of title to real property in this State.

in affording
ensure

the

Parties with

an interest in land are entitled to notice reasonably calculated,
under all the circumstances, to apprise them of the pendency of
proceedings affecting
opportunity

title to the land and to afford them an

to present

their

objections.

The difficulty of

providing actual notice to all seventy (70) named and fifty (50)
John Doe Defendants

in this proceeding

parcels of land must be considered.

31

involving eleven

(11}

As
defendants

in
in

defendants

M u 1 lane , there
this

whose

action.

identity,

were

First,

status

different

classes

there

fifty

and

were

place

of

(50)

of

residence or

business were known to the Personal Representative.

These fifty

defendants were personally served at the outset.

Second, there

were fifty (50) John Doe defendants whose interests were anknown
or

conjectural.

sufficient

Third,

were

those

defendants

about

whom

information was not available with due diligence to

permit personal service.

Snyderville West was among this third

class.
Counsel for the Personal Representative learned fron a
title report in June 1982 that Snyderville West had an interest
in one of the eleven parcels

(R. 1030:

61-63)

7h^ Nnrice of

Contract revealed only its name (Addendum "A" hereto)
At the time personal service was effected on fifty (50)
of the seventy
to discover
address.

(70) named defendants, counsel had not been able

what

kind

(R. 1030:

of entity

32-35, 86)

Snyderville Wes*" was or I T S

Counsel had searched twenty-two

(22) file boxes of Major's haphazardly assembled personal files.
(R. 1030:

13, 18, 23, 70 and 96)

among those files.

(R. 1030:

Certain key do^jr.en^s were not

22-23, 30, 45, 50, 63, 96 and 99)

Counsel had looked through 1985 and ^rl.. 7:-'^ Take and
Summit County phone directories.
directory
Counsel

assistance

had

and

investigated

the

Counsel and Staff had

Department

the ntah

and

of

called

Motor

Vehicles.

California

corporate

information
records;

files

inquired

looking
of

for

corporation

the U.S. Postal

or assumed

name

Service for Utah for a

mailing address for Snyderville West; and investigated the Salt
Lake and Summit County clerk, recorder and assessor offices,
Some time between May and October

1983 in the Summit

County Assessor's Office, counsel discovered Snyderville West's
tax address:

1253 East 2100 South, Salt Lake City, Utah 84106.

(Addendum "D" hereto)

Because of the large number of defendants

in the action, counsel made no connection between the address at
which Gaddis had been actually served and Snyderville West's tax
address.

(Addendum

"C" hereto)

information regarding
the

In October

the entity status of Snyderville West or

identity of any agent upon whom personal

effected.

(R. 1030:

1937 there was no

service could be

73, 81 and 86)

Gaddis may have known what Snyderville West was, but he
kept this information to himself.
22,

32-33, Exhibit

(R. 1030:

46; 1031:

11 thereto; 0731-0825, Exhibit

13-15,

"A" thereto)

He could not recall whether he responded to the June 17, 1980,
letter from a law firm notifying him of Robert W. Major's death.
There is nothing

in the record to indicate he did.

(R. 1031:

34-35; Addendum "B" hereto)
In view of the character of these proceedings and

the

nature of the interests involved, Snyderville West comes within
the category of defendants where
permit

(personal

service), and
33

"conditions do not

reasonably

(notice by publication)

is not

substantially less likely to bring home notice than any other of
the feasible and customary substitutes."
657, 339 U.S. at 315.

Mullane, 70 S. Ct. at

Service on Snyderville West by publication

was effective service under Utah law and due process standards.
1,

Due Diligence

Rule

(f)

4(f)(1) of

the Utah Pules

of Civdl

Other service.
(1) Service by publication. Where the
person upon whom service is sought resides
outside of the state, or has departed f^om
the state, or cannot after due diligence be
found within the state, or conceals himself
to avoid the service of process, or where
such party is a corporation having no officer
or other agent upon whom process can be
served within this state, or where in an
action in rem some or all of the defendants
are unknown, service of process may be made
by publication, as follows:
The party desiring service of process by
publication shall file a motion verified by
the oath of such party or of someone in his
behalf for an order of publication. It shall
state the facts authorizing such service and
shall show the efforts that have been made to
obtain personal service within this state,
and shall give the address, or last known
address, of each person to be served or shall
state that the same is unknown.
The court
shall hear the motion ex parte and, if
satisfied that due diligence has been used to
obtain personal service within this state, or
that efforts to obtain the same would have
been of no avail, shall order publication of
the summons in a newspaper having general
circulation in the county in which the action
is pending.
Such publication shall be made
at least once a week for four successive
weeks.
Within ten days after the order is
entered, the clerk shall mail a copy of the
34

Procedure

summons and complaint to each person whose
address has been stated in the motion.
Service shall be complete on the day of the
last publication. (Emphasis added.)
In
Supreme
Parker

Carlson v. Bos, supra,

in footnote

13 the Utah

Court recognized Justice Wolfe's concurring opinion in
v. Ross,

117 Utah 417, 217 P.2d

373

(1950) as setting

forth "some general due diligence guidelines that are instructive
to plaintiffs attempting to comply with (statutory or procedural
requirements)":
The diligence to be pursued and shown .
is that which is reasonable under the
circumstances and not all possible diligence
which may be conceived.
Nor is it that
diligence which stops just short of the place
where if it were continued might reasonably
be expected to uncover an address . . . of
the person on whom service is sought. . .
Due diligence must be tailored to fit the
circumstances of each case.
It is that
diligence which is appropriate to accomplish
the end sought and which is reasonably
calculated to do so.
Id. at

3 79.

See also, Downey State Bank v. Major - Blakeney

Corp., 545 P.2d 507 (Utah 1976).
Justice Stewart's concurring opinion in CarJLsqn pointed
out that the concepts embodied in the terms "in rem" and "quasi
in rem" may yet be relevant

in determining

the adequacy of

notice:
G r e e n e v . L i n d s e y , 456 U . S . 4 4 4 , 102 S.
C t . 1 8 7 4 , 72 L . E d . 2d 249 ( 1 9 8 2 ) , r e j e c t s t h e
majority's
position that
the
concepts
embodied i n t h e t e r m s " i n rem" and " q u a s i i n
rem" a r e no l o n g e r r e l e v a n t a t a l l
in
d e t e r m i n i n g t h e a d e q u a c y of n o t i c e .
In
G r e e n , a s i n M u l l a n e and S h a f f e r v . K e l t n e r ,
35

433 U . S . 1 8 6 , 97 S. Ct . 2 5 6 9 , 53 L. Ed, 2d
6 8 3 ( 1 9 7 7 ) , t h e C o u r t made c l e a r t h a t t h e
n a t u r e of t h e c a u s e of a c t i o n c o u l d h a v e a
b e a r i n g on t h e r e a s o n a b l e n e s s of t h e n o t i c e
given a defendant.
The C o u r t s t a t e d :
T h a t i s n o t t o s a y t h a t t h e n a t u r e of
the
action
h a s no b e a r i n g
on a
constitutional
assessment
of
the
reasonableness
of
the
procedures
employed.
The c h a r a c t e r of t h e a c t i o n
r e f l e c t s t h e e x t e n t t o which t h e c o u r t
p u r p o r t s t o e x t e n d i t s p o w e r , and t h u s
may r o u g h l y d e s c r i b e
the scope
of
p o t e n t i a l a d v e r s e consequences to the
person
claiming
a right
to
more
effective notice.
Greehe, 456 U.S. at 450, 102 S. Ct. at 1878.
740 P.2d at 1279.
A quiet
quasi

in rem.

title action in Utah is an action in rem or

1st National Credit Corp. v. Von Hake, 511 ?.

Supp. 634 (D. Utah 1981).

See also, Brown's Tie .& Lumber Co. v.

Kirk, 710 P.2d 18 (Idaho App. 1985).
The

action

is not

an action

personal service is necessary.
that

service

statutes,

in which

Accordingly, it is generally held

by publication,

is sufficient

in j^^rjsjDriam

under

to confer

the authority

of

state

jurisdiction as against non-

residents or others who cannot be personally served.

74 C.J.S.

Quieting Title § 50, pp. 7 2-73.
This Case
The facts recited in Paragraph 4 of Davis' October 17,
1983

Affidavit

in Support

of

Plaintiff's

Permitting Service by Publication pass muster.
36

Motion

for

Order

This quiet title

action is an action i_n rem or quasi in rem.
(50) John Doe

(70) named and fifty
sources such as

local

There were seventy

defendants.

Using primary

tax rolls, deed records, motor vehicle

records, corporation, partnership and assumed name records, as
well as secondary sources such as telephone directories, counsel
was able to locate current addresses of fifty defendants or their
agents sufficient to attempt and effect personal service.

That

information was simply not available for Snyderville West.
The probative facts which must generally be alleged to
show due diligence
since
way

may be averred on information and belief,

information obtained

of determining

from others is the most practicable

the defendant's whereabouts.

establish diligence to discover

In order to

information adequate to effect

service on a party, it is not necessary to show that all possible
or conceivable means have been used, but an honest and reasonable
effort to find the defendant must generally be disclosed.
Jur. 2d Process § 117, pp. 901-904.
in Addendum "D" hereto.
to

the

same

Such an effort is disclosed

The default judgment thereon is entitled

presumptions

determinations.

62 Am.

of

verity

as

other

judicial

Downey State Bank v . Ma jor--31akeney _C ojrp_o :ra t :_1 on ,

545 P.2d 507 (Utah 1976).

Snyderville West played hide and seek.

Even with due diligence counsel for the Personal Representative
could not find it.

Snyderville West cannot now come out from

hiding and claim to have won the game.
2.

Service by Publication
37

Rule 4(f)(1) requires that the clerk shall mail a copy
of the summons and complaint

to each person "whose address has

been stated in the motion."
The
Permitting

Affidavit
Service

accompanying

of

Summons

by

the

Motion

Publication

Snyderville West's last known address as 1253 East
Salt

Lake

Authorizing

City,

Utah

84106.

and Directing

(R.

0273-0277)

for

identified,
2100 South,
The

Service by Publication

Order

Order

included

the

last known address of Snyderville West as 1253 East 2100 South,
Salt Lake City, Utah 84106.
the

Personal

(Addendum "E" hereto)

Representative

caused

the

Counsel for

mailing

envelopes,

including that of Snyderville West, to be prepared from a record
counsel prepared showing

the address of Snyderville West

1253 East 2100 South, Salt Lake City, Utah 84106.

to be

(R. 1030:

50-

54)
The Affidavit
error, giving

of mailing

contained

a

the address as 1253 East 7100 South, Salt Lake

City, Utah 84106. It should have been 2100 South.
hereto)

typographical

Snyderville

(Exhibit "F"

West seized upon this typo in the lower

court.

No such address existed, however, and the policy of the

Postal

Service

undeliverable.

was

to

return

a

letter

so

addressed

as

(R. 0683-0697)

Furthermore, Gaddis does not remember, one way or the
other, whether he received the envelope addressed to Snyderville
West

containing

the Summons and Complaint.
33

(R. 1031:

44-45)

The Snyderville West envelope was not among the thirteen
envelopes returned

to the law firm return address.

(13)

(R. 1030:

50-54)
The typographical error in the Affidavit of Mailing is
irrelevant

and

immaterial

to the issue of jurisdiction.

Rule

4(g)(3) read together with Rule 4(f)(1) requires "an affidavit by
the clerk of the court of a deposit of a copy of the summons and
complaint in the post office" "to each person whose address has
been stated in the motion."
If the trial court considered the typographical error
in determining

the

judgments

void

for "failure to personally

serve Snyderville West," the trial court erred twice.
typo appeared

in a pleading related

Second, neither

Rule

First, the

to service by publication.

4(f)(1) or 4(g)(3) require

the clerk's

affidavit to include the addresses "stated in the motion,"
The purpose
court.

of process is to bring the parties

into

If the process names the parties in such terms that they

should understand who is served, they should be served.
This
settled

titles.

Court

should

guard

against

attempts

to upset

The rules for personal service and service by

publication applicable to this matter are those rules in effect
at the time service was effected in this matter. Therefore, any
procedural

modifications

enunciated

on review

of this quiet

title action apply prospectively and should not invalidate the

39

service of process in this case.

Bomford v. Socony Mobil Oil

Co., 440 P.2d 713 (Okl. 1968).
This Court should reverse the trial court's November
15, 1988 Order setting aside the August 29, 1985 default judgment
and

the

January

17, 1386

Judgment

as

to

Snyderville

West.

Service of process on Snyderville West was valid under Rule 4.
C.

Snyderville West Was Bound By The Stipulation For Settlement

and January 17, 1986 Judgment Entered On That Stipulation.
An undisclosed

principal

is bound

by

contracts and

conveyances made on his account by an agent acting within his
authority, except that the principal is not bound by a contract
which is under seal or which is negotiable; or upon a contract
which excludes him.

Restatement (Second) of Agency § 186.

It i s , a c c o r d i n g l y ,
well
established that a principal may be charged
upon a written contract encered into by an
agent in his own name, within his authority,
although the name of the principal does not
appear in the instrument, was not disclosed,
and the party dealing with the agent supposed
that the agent was acting for himself. . . .
In accordance with these principles, it
may be said that for most purposes the
contract of an agent who, with authority,
deals in his own name without disclosing that
of his principal, is the contract of the
principal.
3 Am. Jar. 2d

Agency § 320, pp. 325-823.

Agency is the fiduciary relation which results from the
manifestation of consent by one person to another that the other
shall act on his behalf and subject to his control, and consent
40

by t h e o t h e r

so to a c t .

Restatement

(Second) of Agency § 1

(1957).

A p r i n c i p a l who a u t h o r i z e s h i s agent to so act "on h i s

behalf"

consensually

rights

that

the

empowers t h e a g e n t

principal

to e x e r c i s e

a l o n e would n o r m a l l y

certain

exercise.

Sguaring Undisclosed Agency Law with Contract Theory, 75 Cal. L.
Rev. 1969, 1981 (1987).
Agents are presumed
manner;
case.

to be acting

in an

authorized

principals must plead and prove that this was not the
Ibid., p. 1994.

Where an undisclosed principal

argues

that both actual and apparent authority were absent, liability
may still be imposed:
O t h e r w i s e , in every case of undisclosed
principal, or at least in every case where
the fact of there being a principal was
u n d i s c l o s e d , the secret limitation of
authority would prevail and defeat the action
of the person dealing with the agent and then
discovering that he was an agent and had a
principal.
[Watteau v. Fenwick, 1 Q.B. 346,
349 (1893)]
Ibid., 1997.
This Case
Snyderville

West

is

a Utah

general

partnership

organized July 3, 1978 by Gaddis for the sole purpose of buying
the fifteen (15) acres at Park West.
1031:

11-14,

16)

Snyderville West.
eight

(R. 0664-0682:

Gaddis has a ten percent
(R. 10-31:

12)

<II<fl 1 and 2;

(10%) interest in

His only involvement with the

(8) and seven (7) acre parcels was as acting manager and

general partner of Snyderville West.
41

None of the other partners

ever played an active role in managing the general partnership.
(R. 0582-0633:

Exhibit

"A" thereto

(0598), <fl 1; 1031:

12-13,

38-40, 42-44)
Gaddis operated Snyderville West

through his business

office at 1253 East 2100 South.

It never had its own letterhead,

telephone

It never advertised.

number

or

listing.

filed any partnership papers.
tax returns.
an assumed

It never

name

"A"

thereto)

filed anything, except

Until June 1988, Snyderville West had never filed
certificate.

Gaddis kept

Snyderville West well to himself.
Exhibit

It never

thereto;

1031:

information

about

(R. 0664-0682: <fl 3; 0731-0835,

13-15, 22, 32-33, 46, Exhibit

He could not recall whether he responded

11

to the June

17, 1980, letter from a law firm notifying him of Major's death
and

asking

Major.

for

information

on property

interests

related to

(Addendum "B" hereto)
Gaddis has always

agent with
purchase,

respect

been

Snyderville West's exclusive

to the seven acres.

He was its agent

although the Notice of Contract did not

for

link Gaddis

with Snyderville West., nor was the Uniform Real Estate Contract
signed by him on behalf of Snyderville West.
entire claim of interest
apparent

authority

although

to outsiders

Snyderville West's

is predicated upon Gaddis' actual and

to purchase the seven acres on its behalf,
the connection

public records.

42

was never

disclosed by

Once Gaddis was served, by law Snyderville West had
notice of

the action.

Section

48-1-9, Utah Code

Annotated

(1953).
Gaddis is clearly Snyderville West's authorized
for purposes

of setting

entered against it.

aside

the default and final

(R. 0598-0611)

agent

judgment

No other person purports to

be a general partner or managing agent of Snyderville West in
that regard.
Gaddis was
Gaddis

executed

Snyderville West's authorized

the Stipulation

through his attorney.
Gaddis was anything
undisclosed

for Settlement

Don Strong.

but

principal.

the agent
The

agent when

and

Judgment

There is no evidence that
of Snyderville

Stipulation

does

not

West, his
expressly

exclude Snyderville West.
Gaddis cannot claim to be Snyderville West's agent only
when it is convenient, e.g. for purposes of purchase and setting
aside

the

judgments, and disavow agency when it is not, e.g.

executing the Stipulation for Settlement and Judgment on behalf
of his undisclosed principal.
Gaddis
lawsuit
Summons

reportedly could not recall talking about the

with Howell, Krofchek
and

Complaint

to

or Strong after delivering
Howell.

(R.

37-40,

the

42-46)

Nevertheless, five months later, Krofchek conveyed the seven (7)
acres by warranty deed to Snyderville West.

Shortly thereafter,

Title Insurance Agency issued Snyderville West a policy of title
43

insurance

signed

by

Howell

(R.

1031:

28, Exhibits

6 and

7

thereto)
Strong represented Gaddis and the other key developer
defendants;
Agency.

including

Strong

had

involving Park West
other

information

Krofchek,

represented

Howell

and

Krofchek

Title

Insurance

in other

litigation

in which non-disclosure of whereabouts and
was a key factor

in the Utah Supreme Court

determining that service by publication had been obtained under
Rule

4(f)(1).

Downey State Bank v. Major-Blakeney

Corp., 545

P.2d 507 (Utah 1976)
Strong had received a copy of the Motion for Entry of
Default Judgment against Snyderviiie West and others.
0419)

(R. 0409-

Strong had also received a copy of the default judgment

and Order entered on that Motion (R. 0444-0454)
Lengthy

settlement

latter half of 1985.

negotiations

took

place

in

the

Twenty-six of the key developer defendants,

including Gaddis and Krofchek, participated

in those settlement

negotiations through Strong.
On

October

2 , 1985,

following

those

lengthy

negotiations, Gaddis and the other remaining parties entered into
a complex Stipulation for Settlement.
the seven acres was
Exhibits "A" and

included

among

The legal description of
the parcels described

in

ft n

B , title to which parcels was to be vested in

the Personal Representatives under Paragraph 18 and Exhibit "R"
thereto.

The

seven

acres was
44

depicted

on one of

the

maps

employed

and

negotiations.

reviewed

by Gaddis' attorney

in the settlement

(R. 0479-0525).

One of

the primary

factors motivating

the Personal

Representative to enter the Stipulation was having title to the
seven acres quieted in her name.

(R. 0653-0658: <fl 5)

The Personal Representative acted in reliance upon the
Stipulation
Judgment.

for
That

Settlement

In consenting

Stipulation

for Settlement

binding on the parties thereto.

to entry

of

the

is conclusive and

Sor enson _v. .Sorensgn,- 769 P. 2d

820 (Utah App. 1989), cert. granted 117 Utah Adv. Rep. 28 (August
31, 1989); and Dove v. Cude, 710 P.2d 170 (Utah 1935); Johnson v.
Peoples Finance & Thrift Co., 272 P.2d
Jur . 2d Stipulations

171 (Utah 1954); 73 Am.

§ 8, pp. 543-545.

It is binding or: any

undisclosed principal as well.
The trial court erred in setting aside the default and
final

Judgment as to Snyderville West.

The November

15., 1988

Order setting aside those Judgments should be reversed.
POINT II.
THE MOTION TO DISMISS WAS
IMPROPERLY GRANTED.
In its Motion and Memorandum to Dismiss (R. 0996-0997;
0998-1002),
dismissal:

Snyderville

West

advanced

three

grounds

for

1) insufficiency of service of process under Rule

12(b)(5), because the Complaint was not served upon it within one
year after filing or before judgment was entered; 2) failure to
state a claim under Rule 12(b)(6); and 3) violation of Rule 11.
45

The Order
reason

for

vacating

dismissing

the dismissal.

the action

This was

fails to state any

improper

the July 5, 1989 Order to dismiss.

and

warrants

Lowe v. Sorensen

Research Co., 114 Utah Adv. Rep. (Utah 1939)
In Lowe, the Utah Supreme Court observed in a footnote:
1. Failure to state the reasons for granting
a motion when multiple grounds for the motion
are advanced is now improper.
Utah R. Civ.
P. 52(a). At the time of this case, hcwpver,.
this rule did not contain its present
language directed to this point.
Effective
January 1, 1987, rule 52(a) was amended to
include the requirement that " [t1 he court
shall . . . issue a brief written statement
of the ground for its decision on all motions
granted under Rules 12(b), 50(a) and (b), 56,
and 59 when the motion is based on more than
one ground."
114 Utah Adv. Rep. at 28.
state

the reasons

There, the trial court's failure to

for dismissal

required

the Supreme Court to

review the complaint in the light most favorable to the plaintiff
to determine whether the plaintiff could recover under the facts
alleged.
most

Justice Zimmerman construed the allegations in a light

favorable

to

the

plaintiff

and

supported a claim for contract damages.

determined

the

facts

The motion to dismiss

was vacated and the matter remanded.
This Case
The Order

does not

granted pursuant to Rule 11.

suggest

in any way

that

it was

That leaves only Rule 12(b).

If the Order was granted pursuant
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to Rule

12(b)(5),

then

it is clear for the reasons set forth in Point

IA and B

above that service of process was, in fact, timely effected.
If the Order was granted pursuant to Rule
then

this Court should review the Complaint

12(b)(6),

in the light most

favorable to the Personal Representative.
Until Snyderville West filed its Motion to Set Aside
the Default Judgment, the Personal Representative and her counsel
had no idea that Gaddis was the agent of Snyderville West.

The

record clearly demonstrates an effort on the part of Snyderville
West to be as invisible as possible.
With
Snyderville

respect

West

to

the

Personal

Representative,

was Gaddis' undisclosed principal.

For the

reasons set forth in Point IC above, the Complaint stated a ciaim
against

Gaddis.

Settlement

and

Gaddis' execution
Judgment

bound

of

the

Snyderville

Stipulation
west

as well

for
as

himself.
CONCLUSION
Personal

service on Gaddis May 11, 1983, constituted

personal service on Snyderville West under Rule 4(e)(4).
was its exclusive managing agent and a general partner.
he was authorized

by

Gaddis
As such,

law to be Snyderville West's agent for

service of process.
The May 12, 1983 return set forth the date, place and
manner

of service.

return

to specify

Neither Rule 4(g)(1) nor
the capacity
47

(2) require the

in which a person

is served.

Should

such

a procedural

requirement

be enunciated

in

this

action, it should be applied only prospectively.
Alternatively,

Snyderville

West

was

was duly

(70) named defendants in this action.

one

of

twenty

served by-

There were fifty (50) John

publication under Rule 4(f)(1).
and seventy

West

defendants

who

could

Snyderville
not

with

diligence

be personally served with process.

Counsel

Personal

Representative

kind

had

no

idea

what

doe

due

for the

of

entity

Snyderville West was or who its agent was for service of process.
Service by publication was proper under MulJ.ane.
In his affidavit

for service by publication, counsel

elaborated on the primary and secondary sources searched
seventy

(70) named

service.

defendants

in efforts

to effect

z

or ail

personal

That affidavit was sufficient under Utah law and under

the circumstances in this case.
Rule
clerk

of

4(f)(1) and

(g)(3) require

"an affidavit by the

the court of a deposit of a copy of the summons and

complaint in the post office" "to each person whose address has
been stated

in the motion."

An obvious typographical error in

the clerk's affidavit should not invalidate service.
title action, such a procedural

modification

In a quiet

should only be

applied prospectively.
With respect to the Personal Representative, Gaddis was
the agent
regard

to

of an undisclosed
Gaddis'

principal, Snyderville West, with

execution,
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through

his

attorney,

of

the

Stipulation for Settlement.

Gaddis was one of twenty-six

(25)

key developer defendants represented by attorney Strong.
Title to the seven acres was conspicuously set forth in
the

legal

to both

the

Stipulation for Settlement and the Judgment entered thereon.

The

seven

descriptions

acres

negotiations.

were

attached

depicted

on

as

exhibits

maps

used

in

settlement

The Personal Representative was motivated to enter

into the Stipulation by having title to the seven acres quieted
in her name.
Other
Insurance

Agency

this action was
record.
warranty

defendants

dealt with Snyderville West and Gaddis after
commenced

and while

the Lis Pendens

was of

Krofchek conveyed the seven acres to Snyderville West by
deed.

Howell

and

policy of title insurance.
Personal

such as Krofchek, Howell and Title

Representative

Title

Insurance Agency provided a

But no one ever said a word to the

or her counsel about

the relationship

between Gaddis and Snyderville West.
Like Krofchek and Major himself in Downey State Bank v.
Major-Blakeney

Corp. , supra, Snydervilie West transacted

business with secrecy and away from public record.

i ts

Like Krofchek

and Major, Snyderville West seeks to benefit from hiding.

Like

Krofchek and Major, Snyderville West should not be entitled to
profit at the expense of parties like the Personal Representative
who do not view a lawsuit as a child's game.
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This Court should reverse the Orders of the trial court
setting

aside

the

judgments

and dismissing

the action as to

Snyderville West.
DATED this

/-T
zx /
da\y of November, 1989.

ROBERT F. ORTON
VIRGINIA C. LEE
MARSDEN, ORTON a CA:L 0 0 :M
Attorneys for Appei..ant
CERTIFICATE OF SERVICE
Mai 1ed

true

and

correct

copy

of

Appellant to:
Richard A. Rappaport
COHNE, RAPPAPORT & SEGAL
Fifth Floor
525 East First South
P.O. Box 11008
Salt Lake City, Utah 84147-0008
postage prepa id this __2_/_„ day of November, l98y.

7. ^ . ,
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ADDENDUM
Notice of Contract showing only name of Snyderville West
Letter to Gaddis dated
regarding Major's death
Major's property interests

June 17, 1330, from law firm
and requesting information on

Summons personally served on Gaddis May 11. 1983
October 14, 1983, Affidavit of T. Richard Davis in Support
of Plaintiff's Motion for Order Permitting Service by
Publication; June 1, 1938 Affidavit of T. Richard Davis; anc
Davis deposition testimony regarding means of exercising due
diligence
Order Authorizing and Directing Service by Publication
Affidavit of Mailing
Minute Entry and Order Setting Aside Default Judgment
Order of Dismissal
Statutes and Rules

LJ^LIJ-UI.

J.

fl.

INDEXED:

GRANTOR: "Z'oD
GRANTEE^JZ^
NOTICE OF UNIFORM. REAL ESTATE C O N T R A C T U A L -

""

^•.Cn'KACVED:
G rA

' '-^^

"/?i^il

;..2l

:;CTICE IS HEFEBY GIVEN, that; the real property hereinafter s%t
forth, comprising seven (7) acres, more or less, has been acquired
by

«*>Mvn/g/HfHi.g"

w*g«q-

Buyer, in accordance with

a certain Uniform Real Estate Contract, dazed

jWA

t?

1978,

executed by Investor Associates, Seller.
Said Buyer, above-mentioned, claims an estate and interest to
the following real property which is superior to any and ail third
parties asserting an interest not properly acquired from Buyer subsequent to the date hereof or in contravention of the subject terms
and conditions of the said Uniform Peal Estate Contract, to wit:
• K
SEE ATTACHED EXHIBIT "A"

^
K

u

?.-,- ^ . ~ I T 7 y o 7 " ~ ~M 116'."""•

-

?&Z'37?r:j 7-Ht-78 y 3:3li ' ?•-> #3RZC/s 2S1" of T i t l e Insurance Agency
1* !

<*
Cl-

$ 6*°°

v<~

*ANJ

C^W^^^^j

INDEXED

Hi WITMES3 WHEREOF, said Buyer has set its hand this I J day of

c

July, 1978,

For B a r e ^ ^ S
State of Utah

)
)

XN\y<E5ro4^—J4sroOAT*

Salt Lake County )
0x1

this > ^ day of July, 1978, appeared before me the above party,

{Z> y,j- w w Q i ^ v

_><<//^w wno acknowledged that he executed the

foregoing notice in evidence of the Uniform Real Estate Contract referred
to therein.

/

j
V-Notary .Tub Ho

^SP.S,
' I c A i k s s i c n Expires:.
.. /. - ll
. . - ~? f

, s -, ^

Residing a t , \.Utfl#L<

r
DEPOSITION
EXHIBIT

,6 -C

NIELSEN, H E N R I O D , GOTTFREDSON <S PECK, RC.
NEW HOUSE
R M. NIELSEN, P.C.
H L. MENRlOO
EL GOTTrREDSON

SALT

JAY PECK
.OAN LLOYO
EN L. HENPlOO
IT WALTER JENSEN
R. NIELSEN

:

BUILDING

lO E X C H A N G E
LAKE: CITY,

TELEPHONE

J- NELSON

June

(SOU

17 ,

PLACE
UTAH
531

84111
33SO

198 0

L. RASMUSSEN
EY M. JONES
M. WISE
N E. BETTILYON
**SCL

James Gaddis
5838 Shangri Lane
Salt Lake City, Utah

RE:

84121

Estate of Robert W. Major, Jr., Deceased
Date of Death: March 3, 1980

Dear Mr. Gaddis:
Enclosed please find a copy of Letters of Administration
qualifying and appointing Steven W. Major as Personal Representative
of the Estate of the above named Decedent in Probate No. 2,000,
Third Judicial District Court of Summit County, State of Utah.
After reviewing the Decedent's records, it appears that
you had some prior business or personal relationship with the
Decedent whereby you became familiar with and might have come into
possession of his property or property belonging to City Development
Corporation, Investors Associates, Syndicate, The Major-Blakeney
Corporation, Park City West Association or Park City Utah Corporation,
By way of this letter, we demand that you contact the
undersigned or Steven W. Major at 4355 Sepulveda Blvd, Apartment 315,
Sherman Oaks, California 91403, Telephone Number (213) 990-4856,
regarding any and all property or interest in property, including
property of the business entities above named, whether real or
personal and wherever located in which the Decedent had an interest
at the time of his death and of which you have knowledge or
information.
Respectfully^,

Jones//
JMJ:kb
Encl.

2 DEPOSITION
EXHIBIT

1

IN THE THIRD JUDICIAL DISTRICT COURT OF 6ftLg-fcAR£ COUNTY
NO

2

STATE OF UTAH

3

* * *

4
5

F'i'LJB'T)""

BRENDA MAJOR WEBER, Personal
Representative of the Estate
Of ROBERT W. MAJOR, JR.,
Deceased,

°en

°» J>«"»"i.r bounty

BY.
D

«PutyC/e,*'"

>Lolh^

6
Civil No. 7325

Plaintiff,
7
vs.

Deposition of:

8
9

ENGLISH INN CO., INC., a Utah
corporation, et al.,

10

JAMES R. GADDIS

Defendants.

11

BUSH

12
13
14

BE IT REMEMBERED that on the 23rd day of May, 19 88,

15

the deposition of JAMES R. GADDIS, produced as a witness herein

16

at the instance of the plaintiff in the above-entitled action

17

now pending ir\ the above-named court, was taken before Linda

18

Van Tassell, a Certified Shorthand Reporter

19

83), Registered Professional Reporter and Notary Public in and

20

for the State of Utah, commencing at the hour of 3:00 p.m. of

21

said day at 68 South Main Street, Suite 500, Salt Lake City,

22

Salt Lake County, State of Utah.

(Certificate No.

* * *

23
24

Reporter:

25

Linda Van Tassell

^ REPORTERS O

(801) 322-3742

L

5 DAY DELIVERY

185 South State Street • Suite 1020 • Salt Lake City, Utah 84111

A P P E A R A N C E S
For the Plaintiff:

Robert F. Orton
MARSDEN ORTON & CAHOON
68 South Main Street, #500
Salt Lake City, Utah 84101

For the Defendants;

William B. Wray, Jr.
COHNE RAPPAPORT & SEGAL
525 East First South, #500
Salt Lake City, Utah 84111
*

*

*

I N D E X
WITNESS

JAMES R. GADDIS

EXAMINATION

PAGE

By Mr. Orton

3

EXHIBITS
No.
No.
No.
No.
No.
No.
No.
No.
No.
No.
No.
No.
No.
No.
No.
No.
No.

1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17

Drawing
Memorandum Agrement for Sale and Purchase
Uniform Real Estate Contract
Quit-Claim Deed
Notice of Uniform Real Estate Contract
Warranty Deed
Title Insurance
Check book
Partnership Agreement
Notice of Employer ID Number
Certificate of Assumed Name
Application to Transact Business
Title Insurance Invoice
19 Jun 78 Speed Memo
17 Apr 78 Ltr to Gaddis from IA
17 Jun 80 Ltr to Gaddis from Jeff Jones
Payment Schedule

2

19
23
23
26
27
27
28
28
31
31
21
32
33
34
34
34
36

(Whereupon Exhibit No. 14 was
marked for identification.)
Q

Would you identify Exhibit 14, please?

A

It's a letter, message letter from it looks like I

guess that's Bob Major to me, amending our agreement to
purchase.
Q

What is the date on it?

A

The date is —

well, this letter, this speed message

is dated June 19, '78, and the attached letter is dated May 26,
'78.
Q

By whom are those letters signed, if you know?

A

Robert Major.
(Whereupon Exhibit No. 15 was
marked for identification.)

Q

Identify, if you will, please, Deposition Exhibit

A

This looks like a letter from Investor Associates to

15.

Gaddis Investments in response to my earnest money that I
originally gave them to acquire some property.
(Whereupon Exhibit No. 16 was
marked for identification.)
Q

And, finally, will you identify Exhibit 16.

A

It's a letter from the law firm of Nielsen, Henriod,

Gottfredson, & Peck, dated June of '80, regarding the death of
Bob Major.

34

1

Q

2

that firm?

3

A

I don't recall.

4

Q

Or did you respond to the letter in writing?

5

A

I do not recall.

6

Q

Did Robert Major ever tell you what his position was

7

Did you later have a conversation with anyone from

with Investor Associates?

8

A

I do not recall that.

9

Q

Did Joseph Krofcheck ever tell you what his position

11

A

I don't recall that either.

12

Q

Do you have your canceled checks for payment of

10

was?

13

taxes on the seven-acre parcel for each year since the

14

purchase?

15

A

I probably do.

16

Q

Could you locate those canceled checks and would you

17

be willing tt> give them to your counsel?

18

MR. ORTON:

19

provide us with copies of both front and back sides?

20
21

MR. WRAY:

I'll be willing to do my half of it

if you're able to identify those checks.

22
23

Andf counsel/ will you be willing to

THE WITNESS:
Q

I'll find them.

Can you do the same with all of the checks paid on

24

the purchase price, including the original payment and also

25

other payments?
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1214 W i l m i n g t o n Avenue
S a l t L a k e C i t y , U t a h 84106

1
2
3
4
5
6

ROBERT F . ORTON
T . RICHARD DAVIS
MARSDEN. ORTON & LILJENQUIST Process $mv(}/.
ATTORNEYS FOR

PLAINTIFF

FN r D

6 8 SOUTH MAIN, FIFTH FLOOR

Y 1 H 1983

SALT LAKE CITY. UTAH 84101
T E L E P H O N E : (801) 5 2 1 - 3 8 0 0

7
8
9
10
11

n .--«>.•,. r;,:,(,

IN THE THIRD JUDICIAL DISTRICT COURT OF
SUMMIT COUNTY, STATE OF UTAH
STEVEN W. MAJOR, Personal
Representative of the Estate of
ROBERT W. MAJOR, JR., Deceased.

12
13
14
15
16
17
18
19
20
21
22
23
24

Plaintiff,

S U M M O N S

vs.
ENGLISH INN CO., INC., a Utah
Corporation; PARK CITY UTAH
CORPORATION, a Utah Corporation;
CHARLES E. HIRSCH; HAROLD D.
HIRSCH; SAM A. HEPNER; EUGENE H.
POWERT; MASASHI HASHIDA; J. E.
ROBERTS a/k/a JACK E. ROBERTS;
FR0STW00D LIMITED, a Utah
Limited Partnership; J. L.
KROFCHECK a/k/a JOSEPH L.
KROFCHECK; ROBERT L. BARRETT;
SNYDERVILLE WEST; PARTNERSHIP
INVESTMENT OF COLORADO, INC., a
Corporation; PARK WEST WATER
ASSOCIATION, a Utah Non-Profit
Corporation; HALBET ENGINEERING,
INC., a California Corporation;
HALBET PROPERTIES, INC., a Utah
Corporation; MAJOR-BLAKENEY
CORPORATION, a California

Civil

No.

7325

1 L-i.

•\

hi
V"..- -

y-v

J"-*

t— #-^

fi^ivaij

Corporation; ASPEN GROVE, INC., a
Utah Corporation; LESTER F.
HEWLETT, JR.; RUTH BRAZIER HEWLETT;
SNYDERVILLE LAND CO., a Utah
Limited Partnership; H. E. BABCOCK
and J. E. ROBERTS d/b/a PARKWEST
LAND COMPANY; INVESTOR ASSOCIATES,
SYNDICATE, a Delaware Unincorporated Association; WILLIAM S.
RICHARDS; MURRAY FIRST THRIFT AND
LOAN COMPANY, a Utah Corporation;
J. ROBERT WEST; LIFE RESOURCES,
INC., an Oregon Corporation; KARL
C. LESUEUR; H. J. SAPERSTEIN,
Trustee; PEOPLES FINANCE & THRIFT
COMPANY OF SALT LAKE CITY, a Utah
Corporation; WAYLAND P. CALKINS;
BARBARA CALKINS; McGHIE LAND TITLE
COMPANY, a Utah Corporation;
Trustee; AVCO FINANCIAL SERVICES
OF UTAH, INC. , a Utah Corporation;
JOHN CANEPARI; KERRY D. BODILY;
SKI PARK CITY WEST, INC., a Utah
Corporation; NATIONAL PROPERTY
MANAGEMENT, INC., a Utah Corporation; ENSIGN COMPANY, a California Limited Partnership; ROBERT
W. ENSIGN; CITY DEVELOPMENT
CORPORATION, a Corporation;
WESTERN STATES TITLE COMPANY, a
Utah Corporation; J. TAYLOR LOTT
a/k/a JOHN TAYLOR LOTT; UTAH TITLE
& ABSTRACT COMPANY, a Utah
Corporation; PARK WEST ASSOCIATES,
a Utah General Partnership; JAMES
WEBSTER ASSOCIATES, INC., a Utah
Corporation; JAY BAKER d/b/a JAY
BAKER ELECTRIC; RYDER STILLWELL;
DIANA L. LESUEUR; Z. J. SLAGEL
a/k/a ZELLA J. SLAGEL; RAY WINN;
JOHN MULLER; GERALD W. WALTERS;
NEW YORK INVESTORS, INC., a New
York Corporation; MICHAEL SPURLOCK;
DORIE SPURLOCK; MARIA KROFCHECK;
JOHN DOES 1 THROUGH 24, Inclusive;
and all other persons unknown
claiming any right, title, or

nnsi

1
2
3
4
5
6
7
8
9

interest in or lien against the real
property described in Plaintiff's
Complaint adverse to Plaintiff's
ownership or clouding his title
thereto; PARK CITY WEST ASSOCIATION,
a Utah Corporation; CITY DEVELOPMENT
CO., INC., a Utah Corporation;
STANDARD INVESTMENT CORPORATION, a
California Corporation; GREAT
NORTHERN LAND CORPORATION, a
California Corporation; INN
INVESTORS, a Partnership; TITLE
INSURANCE AGENCY, a Utah Corporation;
REESE HOWELL; AMERICAN SAVINGS &
LOAN, a Utah Corporation; JOE COX;
JIM GADDIS.; SAM WILSON; HENRY
WINKLER; and JOHN DOES 25 THROUGH 50,
Inclusive,

10

Defendants.

11
12

THE STATE OF UTAH TO THE ABOVE-NAMED DEFENDANTS:

13

You are hereby summoned and required to file an Answer
in writing to the attached Complaint with the Clerk of the aboveentitled Court, and to serve upon or mail to either ROBERT F.
ORTON or T. RICHARD DAVIS, of the Law Firm of MARSDEN, ORTON &
LILJENQUIST, 6 8 South Main, Fifth Floor, Salt Lake City, Utah
84101, a copy oi said Answer within TWENTY (20) DAYS after service
of this Summons upon you.

14
15
16
17
18

If you fail so to do, Judgment by Default will be taken
against you for the relief demanded in said Complaint, which has
been filed with the Clerk of said Court, and a copy of which is
attached and herewith served upon you.

19
DATED THIS

*>

day of May, 1983,

20
21
22
23
24

ROBERT F. ORTON
T. RICHARD DAVIS
MARSDEN, ORTON & LILJENQUIST
Attorneys for Plaintiff

HE RUNNER

STATE OF UTAH
COUNTY OF SALT LAKE

''fU\A/l
I.

I v(Qf,

ss

243 East 400 South
Suite 301
Salt Lake City, Utah 84111
Telephone: (801)364-8250

SERVICE

AFFIDAVIT OF SERV[CE
Civil No. ^ 7 ? ^ i T

-

/ ^ ^ (/hereby make an affidavit of service, and certify that:

I received the:
ORDER
^ £ - ~ SUMMONS
GARNISHMENT
CHECK
. SUBPOENA
ORDER TO SHOW CAUSE
MOTION
J£^
COMPLAINT
SUBPOENA DEUCES TECUM
NOTICE OF
TEMPORARY RESTRAINING ORDER
SMALL CLAIMS AFFIDAVIT & ORDER
AFFIDAVIT OF
MOTION AND ORDER IN SUPPLEMENTAL PROCEEDINGS
OTHER:

and served it upon the respondent(s) listed below, on the date shown below, at the place
listed below, by leaving a copy with the respondent(s) personally, or by leaving a copy
with the agent of the respondent(s), or by leaving a copy with a person of suitable age
and discretion residing at the usual place of abode of the respondent(s).
2. I am a duly qualified and acting peace officer, or am a person over the age of 21
years, and am not a party to this action.
3.

I endorsed the date and place of service and my name on the copy served.

Name of Respondent(s)
J .' lAA.
lASL 0- At/A

' ^

Date Served

Where Served
/ 253

£.

~Z/&

5

Date Received

relationship:

County of V ^ n C l E d
UTAH

...

TYPE OF SERVICE:
2.
with agent of respondent 3. _
^
A personal
person of suitable age -^c
"and
discretion residing at the usual place of abjgJ£^8fYtft!^
respondent(s) 4.
I showed the original subpoena to the respondent and
respondent of its contents.
Fees:
Process Server
Subscribed
Dedood. sworn to befoxe_me: _ ^

Service

$

Mileage

$

Other

$

NOTARY PUBLIC Residing in Salt Lake County, Utah

TOTAL

$ ^//-'

My commission expires:

5I&.
Lp- C*6P" ^ 7 "

unicm\j/AL
IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT
SUMMIT COUNTY, STATE OF UTAH
* * *

BRENDA MAJOR WEBER, personal
representative of the ESTATE]: j^
OF ROBERT W. MAJOR, JR. , - •: ^ ^ feu*? JL« i *^J
deceased,
Plaintiff
Civil No. 7325
vs.
Deposition of:
ENGLISH INN CO., INC. a
Utah corporation, et al.,

m

T. RICHARD DAVIS

FILED

Defendants.
*

*

*

"MG

1VJQQ

BE IT REMEMBERED that on the 8th day of"'June"/1'
Br
•
urfu
1988, t h e d e p o s i t i o n of T. RICHARD DAVIS, prodraieSHs a
witness herein at the instance of the Defendants in the
above-entitled action now pending in the above-named court,
was taken before SHIRLYN SHARPE, a Certified Shorthand
Reporter, Registered Professional Reporter and Notary Public
in and for the State of Utah, commencing at the hour of
9:00 a.m, of said day at 525 E. 100 South, Salt Lake City,
Utah.
* * *

SHIRLYN SHARPE
O REPORTERS O

(801) 522-3742

5 DAY DELIVERY

185 South State Street • Suite 1020 • Salt Lake City, Utah 84111

i

nin

Xfr
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SALT LAKE CITY, UTAH

WEDNESDAY, JUNE 8, 1988

9:25. A.M.

P R O C E E D I N G S
MR. WRAY:

This is the time and place set pursuant

to Notice of Deposition dated June 3, 1988 for the deposition
of T. Richard Davis to be taken pursuant to the Utah Rules of
Civil Procedure.
Present are Mr. Davis, Mr. Orton, and his firm's law
clerk —

excuse me, I forget your name.
MR. HELSTEN:
MR. WRAY:

Mr. Helsten.

Mr. Helsten.
T. RICHARD DAVIS

called as a witness on behalf of defendant, having been first
duly sworn, was examined and testified as follows:
EXAMINATION
BY MR. WRAY:
Q.

Mr. Davis, are you represented here by counsel?

A.

I'm not.
MR. WRAY:

Mr. Orton, we agreed that you would bring

certain documents in connection with the service personally and
by publication and you indicated to me previously, off the
record, you have brought those documents; is that correct?
MR. ORTON:

Yes.

I believe the file Mr. Davis has

contains the records regarding our notes and so forth on
publication.

There may be —

we have another file with

envelopes that were returned undelivered.

(Examination by Mr. Wray)
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copy of your affidavit?
A.

It is, and it is erroneous in that it states he was

served at 1214 Wilmington Avenue.

It appears he was directed

to be served at that address, but the process server was
somehow otherwise directed to serve him at 1235 East 2100
South.
Q.

Do you know how he was directed to serve Jim Gaddis

at that address, or under what circumstances?
A.

I do not.

Q.

Do you know who would know?

A.

Maybe Hyrum McKay would.

Any other answer would be

very speculative.
Q.

Did you, yourself, know at that time that Jim Gaddis

could be served at that address?
A.

I did not.

Q.

In your experience, would it have been normal for him

to use an address other than the address you had specified?
assume —

correct me if I'm wrong —

I

but I assume you specified

that address on Wilmington Avenue?
A.

On the face of the Complaint or of the Summons, it

specifies 1214 Wilmington Avenue.

In my experience, if someone

goes to a residential address and the person to be served isn't
there, it is possible that whoever is there may direct them to
tell them where Mr. Gaddis is.

The circumstances —

1214

Wilmington Avenue is merely a couple of blocks away from the

(Examination by Mr. Wray)
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1253 East 2100 South address, and that may have been what
happened, but I don,t know.
Q.

I have no knowledge of that.

You would have received a copy of the service of

process document back in due course, shortly after the service,
would you not?
A.

Yes, I did.

Q.

Do you recall seeing that document when it was

returned?
A.

From the notations which I have made on

Exhibit No. 20, I have seen it.
Q.

Do you recall when you would have seen it?

A.

Soon after it was returned.

Q.

May?

A.

May, that's correct.

Q.

May of 1983?

A.

That's correct.

Q.

I'm asking you to go back in your memory now, and I

recognize that's difficult, but did you make any connection
between Jim Gaddis and Snyderville West, given that they both
had the same address, 1253 East 2100 South?
A.

None whatsoever.

There were quite a few different

defendants, and I made no attempt to cross reference the actual
addresses with each other.

It was difficult enough just to

decide who each one of them was and how to get them served.
did not know that Mr. Gaddis had any relationship with

I

(Examination by Mr. Wray)
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Snyderville West until the past week or so.
If I might also add to that testimony, I reviewed the
names of the parties that we didn't know who they were with
Mr. Don Strong, who is counsel for many of the defendants, and
asked him if he knew who any of these were, and he did not.
Snyderville West was one of those on that list, and he was not
familiar with it.
Q.

When would that have taken place?

A.

Sometime before the publication.

Sometime in the

summer of 1983.
Q.

When you say the publication, you mean the

publication of service?
A.

That's correct.

Q.

I believe you testified earlier that Don Strong

let me correct that.

—

I'm not sure if you did testify earlier,

but Don Strong, in fact, was not listed in this case as
representing Snyderville West; is that correct?
A.

That's correct.

What I just testified to • oa^djag. is

that, after he entered his Answer on behalf of many of the
defendants, I asked him if he knew of the other defendants
whose entity and identification we did not know.
Q.

And Don Strong replied negatively?

A*

This was not one of the defendants that he had any

knowledge of.
Q.

Do you have any separate record of that

IN THE THIRD JUDICIAL DISTRICT COURT OF 6kfi3*=£SR£ COUNTY
NO
STATE OF UTAH
^ l L E T)
* * *

'AL/G 11989

BRENDA MAJOR WEBER, Personal
Representative of the Estate
Of ROBERT W. MAJOR, JR.,
Deceased,

Cle

" * < W . , n ) , bounty

BY.
D

«Pu*y Clect'

. ^ ^

Civil No. 7325

Plaintiff,
vs.

Deposition of:

ENGLISH INN CO., INC., a Utah
corporation, et al.,

JAMES R. GADDIS

Defendants.

BUSH
BE IT REMEMBERED tha£ on the 23rd day of May, 1988,
the deposition of JAMES R. GADDIS, produced as a witness herein
at the instance of the plaintiff in the above-entitled action
now pending in the above-named court, was taken before Linda
Van Tassell, a Certified Shorthand Reporter (Certificate No.
83), Registered Professional Reporter and Notary Public in and
for the State of Utah, commencing at the hour of 3:00 p.m. of
said day at 68 South Main Street, Suite 500, Salt Lake City,
Salt Lake County, State of Utah.
* * *

Reporter:

AST;

Linda Van Tassell

^ MERIT '

£

O REPORTERS O

(801) 322-5742

5 DAY DELIVERY

185 South State Street • Suite 1020 • Salt Lake City, Utah 84111

A P P E A R A N C E S
For the Plaintiff:

Robert F. Orton
MARSDEN ORTON & CAHOON
68 South Main Street, #500
Salt Lake City, Utah 84101

For the Defendants

William B. Wray, Jr.
COHNE RAPPAPORT & SEGAL
525 East First South, #500
Salt Lake City, Utah 84111
*

*

*

I N D E X
WITNESS

JAMES R. GADDIS

EXAMINATION

PAGE

By Mr. Orton
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EXHIBITS

No.
No.
No.
No.
No.
No.
No.
No.
No.
No.
No.
No.
No.
No.
No.
No.

1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16

No. 17

Drawing
Memorandum Agrement for Sale and Purchase
Uniform Real Estate Contract
Quit-Claim Deed
Notice of Uniform Real Estate Contract
Warranty Deed
Title Insurance
Check book
Partnership Agreement
Notice of Employer ID Number
Certificate of Assumed Name
Application to Transact Business
Title Insurance Invoice
19 Jun 78 Speed Memo
17 Apr 78 Ltr to Gaddis from IA
17 Jun 80 Ltr to Gaddis from Jeff Jones
Payment Schedule

2

19
23
23
26
27
27
28
28
31
31
21
32
33
34
34
34
36

A

Then we were released, as I recall, the eight-acre

piece at that time.
Q

Upon payment of

A

Upon payment of $140,000, I believe.
MR. WRAY:

—

$120,000.

THE WITNESS:

Is that what's on the contract is

$120,000?
MR. WRAY:

By way of clarification, I think the

documents would show that $120,000 went to the eight-acre piece
and the purchase price for the seven-acre was $120,000, plus
$20,000, making a total of $140,000 cash was paid toward the
seven acres, leaving the balance to be paid on contract.
Q

So $120,000 was paid for the seven-acre parcel?

A

If that's what the contract says, yes.
MR. ORTON:
MR. WRAY:

Q

Is that agreed, counsel?
Yes.

Now .attached to your affidavit which is dated April

21, 1988, is Exhibit B, which appears to be a summons served on
you on May 11, 1983; is that correct?
A

It looks like that's what that is.

Q

Do you remember that summons being served on you?

A

I have a recollection.

Q

What did you do with the summons upon receipt of it?

A

I gave it to Reese Howell.

Q

Before you gave it to him, did you take time to read

37

1
2
3
4
5
6

ROBERT F . ORTON
T . RICHARD DAVIS

V I'jH.*

MARSDEN, ORTON & LILJENQUIST
ATTORNEYS FOR

PLAINTIFF

1°
6 8 SOUTH MAIN, FIFTH FLOOR
SALT LAKE CITY, UTAH 84101
T E L E P H O N E : (801) 5 2 1 - 3 8 0 0

7
8
9
10

IN THE THIRD JUDICIAL DISTRICT COURT OF
SUMMIT COUNTY, STATE OF UTAH

11

STEVEN W. MAJOR, Personal
Representative of the Estate
Of ROBERT W. MAJOR, JR.,

12

Plaintiff,

13
14
15
16
17

MOTION FOR ORDER PERMITTING
SERVICE OF SUMMONS BY PUBLICATION

vs.
ENGLISH INN CO., INC., a
Utah Corporation; et al.,

Civil No. 73^5

Defendants,
Plaintiff, through counsel, respectfully moves this Court for

18

an Order permitting him to serve the Summons, a copy of which is

19

attached hereto as Exhibit "A" and by this reference incorporated

20

herein, upon each each of the following Defendants by publication

21

in the Summit County Bee, a newspaper having general circulation

22

in Summit County, State of Utah, in accordance with the provisions

23

of Rule 4(f)(1) of the Utah Rules of Civil Procedure:

24

(a)

Charles E. Hirsch,

(b)

Harold D. Hirsch,

(c)

Eugene H. Powert, ~~

(d)

Masahi Hashida,

(e)

Snyderville West,

(f)

Park West Water Association, ^

(g)

Aspen Grove, Inc.,

(h)

J, Robert West,

(i)

Ensign Co. ,

(j)

Robert W. Ensign,

(k)

Park West Associates,

(1)

John Muller,

(m)

Gerald W. Walters,

(n)

Frostwood Limited,

(o)

Ski Park City West, Inc., ^

(p)

National Property Management, Inc.,

(q)

John Taylor Lott,

(r)

Robert L. Barrett,

(s)

Ryder Stillwell,

(t)

Great Northern Land Corporation, "^

(u)

John Does 25 through 50, inclusive, who were

^

*

\y
^

^

^

^

in possession of real and personal property owned by
Robert W. Major, Jr., individually or through his
alter ego, Investor Associates, Syndicate, at the time

noa*~%

1

of his death, and

2

(v)

John Does 1 through 24, inclusive, and all

3

other persons unknown claiming any right, title, or

4

interest in or lien against the real property involved

5

in the above-entitled action.

6

This Motion is made pursuant to the provisions of Rule 4(f)

7

(1) of the Utah Rules of Civil Procedure, as aforesaid, upon the

8

grounds and for the reasons that each of the Defendants listed

9

above either resides outside the State of Utah, has departed from

10

the State of Utah, has concealed himself to avoid service of

11

process, cannot after due diligence be found within the State,

12

is unknown, and/or is a corporation having no officer or agent

13

upon whom process can be served.

14

by the Affidavit of Plaintiff which is filed herewith.

15 [

DATED this,

/y

This Motion is further supported

day of October, 1983.

16
17

II

18 ||

ROBERT FTORTON

T. RICHARD DAVIS
MARSDEN, ORTON & LILJENQUIST
Attorneys for Plaintiff

19
20
21
22
23
24

nona

1

ROBERT F . ORTON
T. RICHARD DAVIS

2

MARSDEN, ORTON & LILJENQUIST

3

ATTORNEYS FOR P L A I N T I F F

4

6 8 SOUTH MAIN, FIFTH FLOOR

5

SALT LAKE CITY, UTAH 84101

6

T E L E P H O N E : (801) 5 2 1 - 3 8 0 0

tJiii V

IMH.i

"t

7
8

IN THE THIRD JUDICIAL DISTRICT COURT OF

9

SUMMIT COUNTY, STATE OF UTAH

10
11

STEVEN W. MAJOR, Personal
Representative of the Estate
Of ROBERT W. MAJOR, JR.,

12

Plaintiff,

13

AFFIDAVIT IN SUPPORT OF
PLAINTIFF'S MOTION FOR ORDER
PERMITTING SERVICE BY
PUBLICATION

vs.
14
15

ENGLISH INN CO., INC., a
Utah Corporation; et al.,
Defendants

16
17
18
19
20
21
22
23
24

Civil No. 7375

STATE OF UTAH

)

COUNTY OF SALT LAKE

: ss.
)

T. RICHARD DAVIS, being first duly sworn on oath, deposes anc
states:
1.

He is a resident of Salt Lake County, State of Utah, ovej

the age of 21 years, is an attorney for the firm of Marsden, Ortoi
& Liljenquist and has personal knowledge of the matters stated
herein.

0273

1

2.

Beginning in March of 1983, Affiant spent considerable

2

time and energy in diligently searching for the addresses of the

3

following named Defendants and was only able to acquire the last

4

known addresses of certain of these Defendants:

5
6
7
8
9

(a)

Charles E. Hirsch, 1030 - 20th Street,

Santa Monica, California, 90403;
(b)

Harold D. Hirsch, 1030 - 20th Street,

Santa Monica, California, 90403;
(c)

Eugene H. Powert, c/o Alpine Ski Shop,

10

8808 South Sepulveda Boulevard, Westchester,

11

California, 90045;

12

(d)

Masahi Hashida, c/o Alpine Ski Shop,

13

8808 South Sepulveda Boulevard, Westchester,

14

California,

15
16
17

(e)

4

90045;

Snyderville West, 1253 East 2100 South,

Salt Lake City, Utah, 84106 (tax notice address);
(f)

Park West Water Association, c/o Rinehart

18

L. Peshell, Agent, 606 Newhouse Building, Salt Lake

19

City, Utah, 84111;

20

(g)

Aspen Grove, Inc., c/o Richard S. Hallmark

21

or Savery L. Nash, 64 7 Camino De Los Mares, San Clemente,

22

California, 92672;

23
24

(h)

J. Robert West, 525 South Rancho Avenue,

Colton, California,

92324;

(i)

Ensign Co., c/o Robert W. Ensign, 6931 Crest

Road, Palos Verdes Penin, California, 90274;
(j)

Robert W. Ensign, 6931 Crest Road, Palos

Verdes Penin, California, 90274;
(k)

Park West Associates, c/o Walter J. Plumb,

III, 809 Edgehill Drive, Salt Lake City, Utah or 57
West 200 South, #400, Salt Lake City, Utah, 84101;
(1)

John Muller, 8253 Van Nuys, Los Angeles,

California;
(m)

Gerald W. Walters, 1235 Columbia Place,

Pasadena, California, 91101;
(n)

Frostwood Limited, 3841 South Cove Point

Drive, Salt Lake City, Utah or c/o Joseph A. Bond, Jr.,
241 North Vine, Midvale, Utah, 84047;
(o)

Ski Park City West, Inc., c/o Robert C.

Tucker, P. 0. Box 1476, Park City, Utah, 84060;
(p)

National Property Management, Inc., c/o

Richard S. Hallmark or Savery L. Nash, 647 Caitiino De
Los Mares, San Clemente, California, 92672;
(q)

John Taylor Lott, rumored to live in Bloomington,

Utah; tax notices sent c/o Ike Koleman and Lester
Eddington, Box 9, Park City, Utah, 84060;
(r)

Robert L. Barrett, address unknown;

(s)

Ryder Stillwell, address unknown; and

1

(t)

2

3.

Great Northern Land Corporation, address unknown.
Notwithstanding the last known addresses of Defendants

3

listed above, Affiant was unable to ascertain addresses under whic

4

service of process could be completed.

5

4.

Affiant has since February, 1983 exercised due diligence

6

in attempting to find current addresses of Defendants listed above

7

such attempts including, but not limited to, telephone searches,

8

telephone directory searches, motor vehicle searches, and investi-

9

gations utilizing the corporate information files of the States of

10

Utah and California, the County Recorder's offices in Summit and

11

Salt Lake County, and the files of the United States Post Office.

12
13
14

5.

After the completion of the above attempts, Affiant was

unable to complete service of process on Defendants listed above.
6.

Affiant is informed and believes that each of the

15

Defendants listed above either resides outside the State of Utah,

16

has departed from the State of Utah, has concealed himself to

17

avoid service of process, cannot after due diligence be found

18

within the state, and/or is a corporation having no officer or

19

agent upon whom process can be served.

20

7.

Affiant believes that service by publication, together

21

with the mailing by the Clerk of this Court to each Defendant

22

listed above at the last known address, if any, would likely give

23

actual notice to Defendants.

24

8.

Affiant further states that the above-entitled action is

1

an action in rem and that after the exercise of due diligence,

2

which included the searching of the recorded interests of the

3

property in question, Defendants John Does 1 through 50 are

4

unknown, together with all other persons unknown claiming any

5

right, title, or interest in or lien against the real property

6

involved in this action.

7

DATED this

I l

day of October, 1983.

8
9
10
T. RICHARD DAVI
IS
11
12
SUBSCRIBED AND SWORN TO before me this

/•/—

day of

13
October, 1983.
14
15
/n
i'if"
W4-/' '_2AIL
NOTARY PUBLIC '
Residing at:
1)aPrfJal'r

16
17
18
19
20
21
22
23
24

MY COMMISSION EXPIRES:

(a*,.*./;.

NO

FlLE'.i)

1
2
3

ROBERT F. ORTON - #A2483
MARSDEN, ORTON & CAHOON
Attorneys for Plaintiff
68 South Main, Fifth Floor
Salt Lake City, Utah 84101
Telephone: (801) 521-3800

JUN 31988
Clerk ot bummiT County

BY.
Deputy Clerfc

4
5

IN THE THIRD JUDICIAL DISTRICT COURT OF SUMMIT COUNTY
STATE OF UTAH

6
7
8
9

BRENDA MAJOR WEBER, Personal
Representative of the Estate
Of ROBERT W. MAJOR, JR.,
Deceased,
Plaintiff,

10
11
12
13

,w6

AFFIDAVIT OF T. RICHARD DAVIS
IN OPPOSITION TO MOTION OF
DEFENDANT SNYDERVILLE WEST
TO VACATE DEFAULT JUDGMENT

vs
ENGLISH INN CO., INC., a Utah
Corporation; et al.,

Civil No. 7325

Defendants.

14
15

STATE OF UTAH

16

COUNTY OF SALT LAKE )

17
18
19

)

ss

T. Richard Davis, being first duly sworn on oath,
deposes and states:
1.

He is, and at all times material hereto was, an

20

attorney licensed to practice law in the State of Utah and is

21

currently employed by the law firm of Callister, Duncan & Nebeker

22

in Salt Lake City, Utah.

23

2.

24

At all times material hereto, he was employed by

the law firm of Marsden, Orton & Cahoon, formerly known as
Marsden, Orton & Liljenquist, in Salt Lake City, Utah, and was

1

one of the attorneys of record and in fact for the Plaintiff,

2

Brenda Major Weber, personal representative of the estate of

3

Robert W. Major, Jr., deceased.

4

3.

During the year 1983, he was assigned the task of

5

locating all of the Defendants named in this lawsuit and causing

6

summons to be served on them.

7
8
9

4.

With respect to the Defendant, Snyderville West,

Affiant did the following:
(a)

Searched through telephone directories in

10

Salt Lake and Summit Counties for the year 1983 and for prior

11

years for a telephone number and address for Snyderville West.

12

No such listing was found;

13
14

(b)

Conducted an investigation through the Motor

Vehicle Division of the State of Utah in an attempt to locate a

15 [I motor vehicle registration in the name of Snyderville West, for
16

the purpose of finding its address.

17

address was found;

18

(c)

Investigated

No such registration or

through

the offices of the

19

county clerks and county recorders of Summit

20

Counties for the purpose of determining whether there had been a

21

limited partnership

22

Snyderville West was on the tax rolls of said counties.

and Salt Lake

filing for Snyderville West and whether

23
24

HfJ/K

Affiant

1

found, in the records of Summit County, only a tax address, to

2

wit:

1253 East 2100 South, Salt Lake City, Utah, 84106;

3

(d)
the States

Investigated the corporate information files

4

of

5

determining

6

corporation, or whether it was registered to do business under

7

the assumed

8

Snyderville West was found;

9

of Utah

whether

and

California

Snyderville

West

name of Snyderville West,

(e)

for the purpose of
was

a

registered

No such record of

Investigated through the United States Postal

10

Service in the State of Utah to determine whether it had any

11

record of a mailing address for Snyderville West.

12

mailing address was found,

13

5.

After

completion

No such

of the investigation

above

14 I referred to, Affiant was unable to effect personal service on
15
16

Defendant, Snyderville West, in Utah.
6.

With respect to all of the Defendants named in

17

this lawsuit, Affiant prepared a record which included the name

18

of the Defendant, its address, the name and address of its agent

19

for service of process, and, with respect to those Defendants,

20

including Snyderville West, who could not be located, a last

21

known address.

22

1253 East 2100 South, Salt Lake City, Utah 84106, and that

23

address was recorded on said record.

The last known address for Snyderville West was

24

IUM n

7.

Affiant prepared and executed the Affidavit in

Support of Plaintiff's Motion for Order Permitting Service by
Publication,

and

included

in that

Affidavit

the name of

Snydervllle West with its address, as aforesaid,
8.

Affiant prepared the Affidavit of Mailing which

was signed by Joy D. Ovard, a Deputy Summit County Clerk, and
which contains an erroneous last known address for Snyderville
West.
9.

Affiant caused to be prepared envelopes addressed

to those Defendants, including Snyderville West, who were being
served by publication and by mailing to their last known address.
The address of Snyderville West, which was typed on the envelope
addressed

to it, was taken from the record

referred

to in

paragraph numbered 6 hereof and which shows its address to be
1253 East 2100 South, Salt Lake City, Utah 84106, as aforesaid.
10.

Affiant delivered the said Affidavit of mailing to

the Summit County Clerk, together with said envelopes, including
the envelope addressed to Snyderville West, as aforesaid, with
first class postage thereon prepaid.
11.

The

said

envelopes,

including

the envelope

addressed to Snyderville West, included in the upper left hand

Af* **-*

the return address of Marsden, Orton & Liljenquist.

1

corner

2

Several envelopes which had been addressed to the Defendants who

3

were being served by publication

4

Marsden, Orton & Llljenquist with the notation that they were not

5

deliverable at the address indicated on the envelopes; however,

6

the envelope addressed to Snyderville West was never returned to

7

the office of Marsden, Orton & Llljenquist.

8
9

12.

At

the

were returned to the office of

time service of process was made on

Snyderville West, as aforesaid,

Affiant

did not know that

10

Snyderville West was a partnership or that James R. Gaddis was a

11

general partner thereof.

12

13.

13

Affiant caused personal service in this action to

b e made on James R. Gaddis, who was personally served with

14 I process on May 11, 1983, at 1214 Wilmington Avenue, Salt Lake
15 || City, Utah 84106
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CERTIFICATE 0F_ HANDjDELIVERY
STATE OF UTAH

)
:
COUNTY OF SALT LAKE )

ss.

Bradley R. Helsten
says:

7

being

first duly sworn,

That (he)fcxbjxki s employed by the law firm of MARSDEN,

ORTON & CAHOON, Attorneys for

Plaintiff

herein;

that (he) kS&«) served the attached AFFIDAVIT OF T. RICHARD DAVIS
IN OPPOSITION TO MOTION OF DEFENDANT SNYDERVILLE WEST TO VACATE
DEFAULT JUDGMENT
upon

Defendant Snyderville West

by placing a true and correct

copy thereof in an envelope addressed to the following:
Richard A. Rappaport, Esq.
William B. Wray, Jr., Esq.
Martha S. Stonebrook, Esq.
COHNE, RAPPAPORT & SEGAL
Attorneys for Defendant
Snyderville West
525 East First South, Fifth Floor
Salt Lake City, Utah 84147-0008

and hand-delivering the same on the
June

1st

day of

198 8 .

Subscribed and sworn to before me this 1st

j^ne

, 198 JLNOTARY
Residing a

My Commission Expires

.../?^?Z<f/.
Ofinn

day of

3

COUNTY OF SALT LAKE )
Carolyn

4
5

that

6

Attorneys for

7

attached

8

s h e i s employed

Peed

, being duly sworn,

i n t h e law firm

Plaintiff

of

s;

MARSDEN, ORTON & CAHO<

, herein;

t h a t she s e r v e d

AFFIDAVIT OF T . RICHARD DAVIS IN OPPOSITION TO MOTION

OF DEFENDANT SNYDERVILLE WEST TO VACATE DEFAULT JUDGMENT

9
7325

10

(Civil No.

11

placing a true and correct copy thereof in an envelope addres

12

to the following and causing the same to be mailed first cla

13

postage prepaid, on the

14

198 8.

) , upon

the parties

1st day of

listed

below

June

15
See Attachment "A".
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19
20
21

SUBSCRIBED AND SWORN to before me this
June

1st

, 1988.

22
23
24
My Commission Expires:

NOTARY PUBLIC
Residing a t : X . Z C •
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/_

day of

UniOIINML-

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT
SUMMIT COUNTY, STATE OF UTAH
* * *

BRENDA MAJOR WEBER, persona Jf:, * *
representative of the ESTATES:
OF ROBERT W. MAJOR, JR. , - •:
deceased,

§ufu** at. -#itq os3<r

Plaintiff

Civil No. 7325
vs.

Deposition of:

ENGLISH INN CO., INC. a
Utah corporation, et al.,

W.

T. RICH

DAVIS

&

FILE D

Defendants.
* *

*

i>%%
"

%, '-

MG 11988

BE IT REMEMBERED that on the 8th day of'JuneT
BY
•

u ^

1988, the deposition of T. RICHARD DAVIS, prodffc&aVas a
witness herein at the instance of the Defendants in the
above-entitled action now pending in the above-named court,
was taken before SHIRLYN SHARPE, a Certified Shorthand
Reporter, Registered Professional Reporter and Notary Public
in and for the State of Utah, commencing at the hour of
9:00 a.m. of said day at 525 E. 100 South, Salt Lake City,
Utah.
* * *

^ - -inn 1
O REPORTERS O

SHIRLYN SHARPE

(801) 322-3742

5 DAY DELIVERY

185 South State Street • Suite 1020 • Salt Lake City, Utah 84111

imn

H

A P P E A R A N C E S

II
2

For the Plaintiff:

ROBERT ORTON, ESQ.
Marsden, Orton & Cahoon
68 S. Main St., #500
Salt Lake City, Utah 84101

For the Defendant:

WILLIAM B. WRAY, JR.
525 E. 100 South
Salt Lake City, Utah 84102
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4
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WITNESS:
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By Mr. Orton
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104
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Affidavit of Mailing with attached
Summons & Complaint all dated 12-19-83
Handwritten notes from file
Summary of who was served and answered
List of parties served by what agency
Affidavit of T. Richard Davis In
Opposition To Motion Of Defendant
Snyderville West To Vacate Default
Judgment
Summons Civil No. 7325 w/notation:
"Please serve upon J.M. Gaddis," etc.
Commitment For Title Insurance from
Utah Title & Abstract Co., No.600235
Letter 11-30-82 Gaddis Investments to
Donna W. Frost, Treasurer, Coalville, Utah
Summit County 1982 Property Tax Notice
Re: PP-102-B-8-9
Summit County 1982 Property Tax Notice
Re: PP-102-B-10-11
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19
26
30
32
43

47
61
74
76
78
80
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(Examination by Mr. Wray)

Q.

50

And I understand this Title Report that was prepared

prior to the filing of the Complaint?
A.

That's correct.
MR. WRAY:

Bobf could I be provided with a copy of

that Title Report in the next day or so?
MR. ORTON:
through.

I think so.

Remind me when we get

I may have it with me.
MR. WRAY:

If you have it with you, I would very much

like the opportunity to look at it, because that might
MR. ORTON:

—

Why don't we take a brief recess and let

me go through that.
MR. WRAY:

This is a good time for a recess.
(Recess)

MR. WRAY:

Why don't we continue.

Q.

Mr. Davis, would you continue to

—

A.

I went through all of this manila part of it.

No

more mention of Snyderville West or Jim Gaddis.
Q.

Or Gaddis Investments?

A.

Or Gaddis Investments.

Is Gaddis Investments a

defendant here?
Q.

No, they are not.

A.

I've never heard of Gaddis Investments prior to

today.
There are two envelopes, looks like was returned
service, large envelopes.

(Examination by Mr. Wray)

Q.

51

Those do not refer to Gaddis or Gaddis Investments or

Snyderville Investments?
A.

No, they do not.

There are other envelopes and none

of them refer to them, either.

All of the other envelopes are

still containing Summons and Complaint that have been marked
"Unable to Forward, Addressee Unknown," et cetera.
Q.

They are addressed to various defendants; is that

correct?
A.

That's correct.

Q.

How many of them are there here totally?

A.

Two, three, four, five, six, seven, eight, nine, ten

eleven, twelve, thirteen.
Q.

Eleven of them are in regular business, white

envelopes and two of them are in eight and-a-half by eleven
manila envelopes?
A.

That's correct.

Q.

How are they stamped in terms of postage?

A.

There is a Martin Luther King stamp, twenty cents,

cancelled, also with postmark of Coalville, Utah.
Q,

Martin Luther but not Martin Luther King.

A.

Did I say King?

I'm sorry.

Two large envelopes are

postmarked from Salt Lake City on June 17th, 1983.

And it

looks like there is one of them to National Property
Management, January 12, 1984 from Salt Lake City.
Q.

It looks to me like the majority of them have a

(Examination by Mr. Wray)
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Coalville, Utah postage meter stamp on this; is that correct?
A.

That's correct.

Q.

Who would have affixed the postage on that?

A.

The Summit County Clerk.

Q.

So, your office, the Marsden-Orton law firm office

would not have put that on there?
A.

That's correct.

Q.

Who affixed the twenty-cent Martin Luther stamps?

A.

I don't know.

Q.

But you don't recall?

A.

I don't recall.

Q.

Do you know who would have put the Coalville postage

I imagine that our office did.

meter stamps on the envelopes or, more specifically, do you
know who did it?
A.

I do not have independent knowledge of that, no.

Again, I assume that, at the direction of my letter that we
referred to before, that the Summit County Clerk did.
Q.

And would you have provided the Summit County Clerk

for that —

to reverse the postage costs?

A.

Yes.

Q.

Do you recall that you did that?

A.

I don't have an independent recollection of that,

Q.

Would there be some record that would have been kept

no.

on that?

(Examination by Mr. Wray)

A.

There may have been.

Q.

You haven't seen such a record of those materials

53

produced today?
A.

I haven't.

That's correct.

MR. ORTON:

There would be.

MR. WRAY:
MR. ORTON:
Q.

Was there?
(Nodding)

Were all of the envelopes given with the printed

Marsden-Orton law firm return address?
A.

Yes, they were.
MR. ORTON:

Are you talking about all of the

envelopes that were given to the clerk for mailing to the
defendants who were being served by publication?
MR. WRAY:

I was actually thinking more narrowly,

with respect to those that were sent out, but we could make it
more broadly, also.
A.

Yes, all of these have the Marsden-Orton letterhead

on them and, to my knowledge, all of them sent out by the clerk
had the Marsden-Orton letterhead on it.
Q.

Do you know if there was an envelope sent to

Snyderville west, an envelope containing a Summons?
A.

Yes, I do.

Q.

Do you know that of your definite recollection or

are you supposing that or surmising that?
A.

From the other affidavits and letters that we've gone

(Examination by Mr. Wray)
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through today, that's where I get my knowledge.
Q.

Are you able to specifically remember an envelope

addressed to Snyderville West?
A.

No, I do not.

Q.

Are you able to state that an envelope, assuming it

were mailed to Snyderville West, was never returned to the
Marsden-Orton law firm?
A.

Yes, I am.

Q.

And what's the basis for that?

A.

That we maintain the file with all of them that came

back and it is not among them.
Q.

But you're not able to state definitely that such an

envelope was never returned?
MR. ORTON:
yes.

I'll object, I think he could state,

I think he did state that.
Q.

I recognize it is a difficult area of response

because you're asked to state to a negative.
A.

Let me state it this way.

I can state that all of

those envelopes which were returned when I was in the employ of
Marsden, Orton & Liljenquist were maintained in this file, and
none that were returned when I was there were removed from this
file.
Q.

But you have not had control over this file since you

A.

I have not had control over this file since I left

left?

(Examination by Mr. Wray)
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the persons that assisted you?
A.

I don't know that to be a fact.

I have identified

many of the attorneys and staff at the office.

As to whether

anyone else or any of those that I identified assisted, I don't
know.

I do know that Blake Miller assisted in that behalf.

I

know Edie Despain assisted in that behalf.
Q.

You also named Richard Cahoon, Milo Marsden and

Shelly Dennison.
A.

I don't know if they had any responsibility or any

activity in respect to —
Q.

In paragraph 4 of your affidavit, you set forth —

and it speaks for itself —

specific things that you did with

respect to the defendant Snyderville West.

Can you tell me or

can you elaborate on these on a subparagraph by subparagraph
basis as to what exactly you did?
A.

We looked for the name Snyderville West.

In

paragraph 8 it talks about phone directories, looked through
the Salt Lake phone directories.

We had several past Salt Lake

phone directories, looked there.

Called directory assistance

looking for such a name.
directories —

Looked through the Summit County

we had several of those —

and could find no

such name.
Q,

You say "we." Do you mean you personally?

A.

Myself and a secretary.

Q.

Subparagraph B talks about Motor Vehicle Division

(Examination by Mr. Wray)
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investigation.
A.

We called the Department of Motor Vehicles and asked

for anything in the name of Snyderville West and nothing was
found.

I believe Blake Miller was the one who did the actual

calling on that.

I could be mistaken, but that's what I

believe.
Q.

Subparagraph C states, in effect, that you found

only the tax address?
A.

That's correct.

I did call the Department of

Business Corporations here in the state.

I also called the

County Clerk's Office here and in Summit County seeking a
limited partnership in the name of Snyderville West, and none
was found.

I see the corporate information is set forth on D.

Q.

In what records did you find the tax address?

A.

I didn't find it.

Mr. Miller found it.

I believe

it was in the Assessor's Office.
Q.

As to when, your best recollection, as I recall, was

sometime between May of 1983 and October of 1983?
A.

Yes.

Q.

Did he make inquiry of the Treasurer's Office?

A.

I don't know.

Q.

How about the Recorder's Office?

A.

I'm sure he did the Recorder's Office.

I don't know

if he did the Treasurer's Office.
Q.

You said a minute ago, you think it was the

(Examination by Mr, Wray)
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Assessor's Office where he got that address?
A.

Yes.

Q.

Why is it that you say you know that he talked to

the Recorder's Office?
A.

Because he went up to the Recorder's Office at first

to find out where the plats of land are; and then when we were
looking for properties, he went back to the Recorder's Office
to find out if they had any addresses which correlated to those
properties on which we found names.
Q.

When he first went up to the Recorder's Office, would

that have been prior to June of 1982?

The reason why I pull

June of 1982 out of the year as a date is that I notice that a
Title Report, which we'll get to a little later, had an
effective date of June of 1982 and a listing of all of the
property on Parcel No. 6 which is the seven-acre Snyderville
West property.
A.

He may have.

My guess is he did.

I'm —

I assume we

could go back and find his time sheets and find that out.
Q.

Did you, at any time, yourself, personally visit the

Recorder's Office and the Treasurer's Office or the Assessor's
Office in Summit County in respect to this case?
A.

Yes.

Q.

Can you tell me when and under what circumstances?

A.

I reviewed the file to see what they had received as

far as Answers and Returns of Service after the Complaint had

(Examination by Mr. Wray)
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been filed, and I don't know what date it would have been.
was probably

It

—

Q.

That would have been the Clerk's Office?

A.

The Clerk's Office.

Oh, you did not include the

Clerk?
Q.

I guess I included the Recorder's, Treasurer's and

Assessor's Office.
A.

No, I didn't.

Q.

You never went to the Recorder's, Treasurer's Office

or the Assessor's Office?
A.

In Summit County, that's correct.
MR. ORTON:
MR. WRAY:

Q.

He, personally, you're talking about?
That's correct.

Is there anything more you can add, based on whatever

refreshing of recollection you have had through all this, as to
the circumstances under which the tax address had been
determined, the 1253 East 2100 South?
A.

I believe it was just from the records of Summit

County.
Q.

And you have no separate recollection as to the

specific property to which that address related?
A.

No, I do not.

Q.

Subparagraph D —

A.

I already stated

Q.

—

—

relates to investigation of corporation files?

(Examination by Mr. Wray)

A.
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Yes, I called both the corporate offices, in both

Salt Lake and Summit County, to see if there were —

seeking

information as to registered assumed names, and none were
listed.
Q.

Subparagraph E?

A.

Postal service check.

I asked the secretary to see

if there were forwarding addresses on all of the names, many
of whom we had no address for, to see if they had a listing
for any of them.
Q.

Did you believe, at the time between May of 1983 and

October of 1983, that Snyderville West owned property in Summit
County by virtue of your knowledge that there was a tax
address?
A.
anything.

I made no such opinion as to whether they owned
I certainly knew that they claimed an interest in

certain property that was involved in our litigation.
Q.

And the basis for your knowledge of that claim,

again, was what?
A.

The Title Report.
MR. WRAY:

Let me turn to a copy of the Title Report

which I'd like to introduce as Exhibit No. 23.
(Whereupon Exhibit No. 2 3 was
marked for identification.)
Q.

This is a document, the original of which Mr. Orton

has provided at this meeting for copying.

It is identified as

1
2
3
4
5
6

ROBERT F . ORTON
T. RICHARD DAVIS
MARSDEN, ORTON & LILJENQUIST
ATTORNEYS FOR PLAINTIFF
6 8 SOUTH MAIN, FIFTH FLOOR

&

SALT LAKE CITY, UTAH 84101
T E L E P H O N E : (801) 5 2 1 - 3 8 0 0

7
IN THE THIRD JUDICIAL DISTRICT COURT OF
8
SUMMIT COUNTY, STATE OF UTAH
9
10
11

STEVEN W. MAJOR, Personal
Representative of the Estate
Of ROBERT W. MAJOR, JR.,

12

Plaintiff,

13
14

ORDER AUTHORIZING AND DIRECTING
SERVICE BY PUBLICATION

vs.
ENGLISH INN CO., INC., a
Utah Corporation; et al.,

Civil No. 7325

15
Defendant.
16
17

On Motion of Plaintiff supported by Affidavit, and the Court

18

being of the opinion that each of the Defendants listed below

19

either resides outside the State of Utah, has departed from the

20

State of Utah, has concealed himself to avoid service of process,

21

cannot

22

and/or is a corporation having no officer or agent upon whom

23

process can be served, and being fully advised in the premises

24

and good cause appearing,

after due diligence

be found within the State, is unknown,

NOW, THEREFORE, IT IS HEREBY ORDERED, that the Summons, a
copy of which is attached hereto as Exhibit "A" and by this
reference incorporated herein, be served upon each of the
Defendants listed below, in the following manner:
1.

Said Summons shall be published in the Summit County Bee,

a newspaper having general circulation in Summit County, State of
Utah, at least once a week for four successive weeks.
2.

Within ten days after the entry of this Order, the Clerk

of this Court shall mail a copy of said Summons to each of the
known Defendants with last known addresses listed below to the
addresses provided:
(a)

Charles E. Hirsch, 1030 - 20th Street,

Santa Monica, California, 90403;
(b)

Harold D. Hirsch, 1030 - 20th Street,

Santa Monica, California, 90403;
(c) * Eugene H. Powert, c/o Alpine Ski Shop,
8808 South Sepulveda Boulevard, Westchester, California,
90045;
(d)

Masahi Hashida, c/o Alpine Ski Shop, 8808

South Sepulveda Boulevard, Westchester, California, 90045;
(e)

Snyderville West, 1253 East 2100 South, Salt

Lake City, Utah, 84106 (tax notice address);
(f)

Park West Water Association, c/o Rinehart

L. Peshell, Agent, 606 Newhouse Building, Salt Lake
City, Utah, 84111;

0279

(g)

Aspen Grove, Inc., c/o Richard S. Hallmark

or Savery L. Nash, 647 Camino De Los Mares, San Clemente,
California, 9 2672;
(h)

J. Robert West, 525 South Rancho Avenue,

Colton, California, 92324;
(i)

Ensign Co., c/o Robert W. Ensign, 6931 Crest

Road, Palos Verdes Penin, California, 90274;
(j)

Robert W. Ensign, 6931 Crest Road, Palos

Verdes Penin, California, 90274;
(k)

Park West Associates, c/o Walter J. Plumb, III,

809 Edgehill Drive, Salt Lake City, Utah or 57 West 200
South, #400, Salt Lake City, Utah, 84101;
(1)

John Muller, 8253 Van Nuys, Los Angeles,

California;
(m) , Gerald W. Walters, 1235 Columbia Place,
Pasadena, California, 91101;
(n)

Frostwood Limited, 3841 South Cove Point Drive,

Salt Lake City, Utah or c/o Joseph A. Bond, Jr., 241
North Vine, Midvale, Utah, 84047;
(o)

Ski Park City West, Inc., c/o Robert C. Tucker,

P. 0. Box 1476, Park City, Utah, 84060;
(p)

National Property Management, Inc., c/o Richard

S. Hallmark or Savery L. Nash, 647 Camino De Los Mares,
San Clemente, California, 92672;

0280

(q)

John Taylor Lott, rumored to live in Bloomington,

Utah; tax notices sent c/o Ike Koleman and Lester
Eddington, Box 9, Park City, Utah, 84060;
(r)

Robert L. Barrett, address unknown;

(s)

Ryder Stillwell, address unknown;

(t)

Great Northern Land Corporation, address unknown;

(u)

John Does 25 through 50, inclusive, who were in

possession of real and personal property owend by Robert
W. Major, Jr., individually or through his alter ego,
Investor Associates, Syndicate, at the time of his death;
and
(v)

John Does 1 through 24, inclusive, and all other

persons unknown claiming any right, title, or interest in
or lien against the real property involved in the aboveentitled action.
3.

After mailing said Summons to each of the known Defendai

with provided addresses listed above, the Clerk shall file hereii
his Affidavit certifying that he has mailed said Summons, as
aforesaid.
4.

Service of said Summons shall be complete on the last

day of publication.
DATED this

x

jU

day of -OiLubeir- 1983.

0281

1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

BY THE 2DURT

1

ROBERT F. ORTON
T. RICHARD DAVIS

2

MARSDEN. ORTON & LILJENQUIST

3

I.)I i

ATTORNEYS FOR PLAINTIFF

•

4
5
6

'

'

'

•

• »

1 7 1M>< {
,

.

.

.

-

.

.

6 8 SOUTH MAIN, FIFTH FLOOR
SALT LAKE CITY, UTAH 84101
T E L E P H O N E : (801) 5 2 1 - 3 8 0 0

7
IN THE THIRD JUDICIAL DISTRICT COURT OF
8
SUMMIT COUNTY, STATE OF UTAH
9

11

STEVEN W. MAJOR, Personal
Representative of the Estate
Of ROBERT W. MAJOR, JR.,

12

Plaintiff,

10

13
14

AFFIDAVIT OF MAILING

vs.
Civil NO. 73^.5

ENGLISH INN CO., INC., a
Utah Corporation; et al.,

15
Defendants.
16
17
18
19
20
21
22
23
24

STATE OF UTAH

)

COUNTY OF SUMMIT

: ss.
)

The undersigned, being first duly sworn on oath, deposes and
states:
1.

He is the Clerk of the District Court in and for Summit

County, State of Utah.
2.

The Summons, a copy of which is attached hereto as Exhibi

0300

"A" and by this reference incorporated herein, was received in th<
office of the County Clerk of Summit County, State of Utah, on or
a

before the
3.

Decent far

/;HMlttlday of Qotofoor, 1983.

The Complaint, a copy of which is attached hereto as

Exhibit "B" and by this reference incorporated herein, was receive
in the office of the County Clerk of Summit County, State of Utah
Decern tar

on or before the (bUH Rik days of ©eteker, 1983.
4.

The undersigned mailed a true and correct copy of said

Summons to each of the Defendants listed below at their respective
addresses by addressing and dispatching a copy of said Summons am
a copy of said Complaint, postage prepaid:
^(a)

Charles E. Hirsch, 1030 - 20th Street,

Santa Monica, California, 90403;
'(b)

Harold D. Hirsch, 1030 - 20th Street,

Santa Monica, California, 90403;
,y

(c)

Eugene H. Powert, c/o Alpine Ski Shop,

8808 South Sepulveda Boulevard, Westchester, California,
90045;
/(d)

Masahi Hashida, c/o Alpine Ski Shop, 8808

South Sepulveda Boulevard, Westchester, California, 90045;
/(e)

Snyderville West, 1253 East 7100 South, Salt

Lake City, Utah, 84106 (tax notice address);
/(f)

Park West Water Association, c/o Rinehart L.

0301

1

Peshell, Agent, 606 Newhouse Building, Salt Lake

2

City, Utah, 84111;
• (g)

3

Aspen Grove, Inc., c/o Richard S. Hallmark

4

or Savery L. Nash, 647 Camino De Los Mares, San Clemente,

5

California, 92672;
"(h)

6
7

Colton, California, 92324;
/{i.)

8
9

12

Ensign Co., c/o Robert W. Ensign, 6931 Crest

Road, Palos Verdes Penin, California, 90274;
^(j)

10
11

J. Robert West, 525 South Rancho Avenue,

Robert W. Ensign, 6931 Crest Road, Palos Verdes

Penin, California, 90274;
(eMXbiAJk*^S)/{'k)

Park West Associates, c/o Walter J. Plumb,

13

III, 809 Edgehill Drive, Salt Lake City, UtahAor 57

14

West 200 South, #400, Salt Lake City, Utah, 84101;

15

/(l)

16

California;

17

V(m)

18
19

t

John Muller, 8253 Van Nuys, Los Angeles,

Gerald W. Walters, 1235 Columbia Place,

Pasadena, California, 91101;
<wut, wA

^ ^(n)

Frostwood Limited, 3841 South Cove Point

20

Drive, Salt Lake City, UtahAor c/o Joseph A. Bond, Jr.,

21

241 North Vine, Midvale, Utah, 84047;

22
23
24

y (o)

Ski Park City West, Inc., c/o Robert C.

Tucker, P. 0. Box 1476, Park City, Utah, 84060;
J (p) National Property Management, Inc., c/o

r\ r>

r\r\

1

Richard S. Hallmark or Savery L. Nash, 647 Camino

2

De Los Mares, San Clemente, California, 92672;

3

> 9£..<JL*Aa/V (q)

John Taylor Lott, rumored to live in Bloomington,

4

Utah; tax notices sent c/o Ike Koleman and Lester

5

Eddington, Box 9, Park City, Utah, 84060.

6

DATED this

/<?-££

7

day of arffinlffir', 1983.
BY THE CLERK OF THE COURT:

8
9
10

<ff

11

&

&H*AJI

12
13
14

SUBSCRIBED AND SWORN TO b e f o r e me t h i s
October-,

/</'

J

day of

1983.

15
16
17
rv.
NOTARY PUBLIC//
Residing a t :
<£ ^

18
19
20

MY COMMISSION EXPIRES:

JV/' f S

21
22
23
24

nnno

d^U£<

1/

fc.A

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT
IN AND FOR SUMMIT COUNTY, STATE OF UTAH

BRENDA MAJOR WEBER, Personal
Representative of the Estate
Of ROBERT W. MAJOR, SR.,
Deceased,

MINUTE ENTRY
CIVIL NO. 7325

Plaintiff,

NO..

F if

vs.
ENGLISH INN CO., INC., a Utah
corporation, et al.,

•

'*1K

U

ED'

L

^fi'itmt

'")

,

I

^;,u,Ky

Defendants.

Ut

•4<#

0;

Following a hearing and post-hearing submission of further
materials, the court took under advisement defendant Snyderville
West's Motion to Set Aside Default Judgment.
Under

the

standards

of

Rule

60,

Utah

Rules

of

Civil

Procedure, the fact that M r . Gaddis, a principal in Snyderville
West,

knew

summons

of

the

litigation

and complaint

does

and w a s himself

not overcome

what

served

appears

with

a

to be a

failure of proper service on Snyderville West.
No adequate explanation has been given for what appears to
be a failure to personally
tax

notice

Motion

for

address.
Order

serve Snyderville West at its known

The Affidavit

Permitting

Service

in Support
by

of

Plaintiff's

Publication,

however,

suggests that personal service w a s attempted at the tax notice

-2-

address.

A judge in reviewing such an affidavit normally accepts

the assertions at face value.

Furthermore, a judge in issuing a

default judgment in a case such as this does not and cannot be
expected
referenced

to

check

in

an

with

affidavit

exactitude
of

the

mailing.

mailing
In

addresses

summary,

Judge

Frederick properly relied upon the submissions presented to him
in issuing the default judgment.

If he or any other judge were

required to check for each dotted "i" and crossed "t" the system
would effectively shut down.
was a quantitatively
paper

processed

in

The default judgment in this case

insignificant portion of a vast mass of
a

county

clerk's

office

and

a

judge's

chambers.
The mistake that apparently occurred must be corrected and
Rule 60 is the vehicle.

The court is persuaded that service of

process upon Snyderville West was invalid and the subsequent
judgment is thus void as to Snyderville West.

For the reasons

set forth herein, the motion to set aside is granted.
Counsel for Snyderville West is to submit an appropriate
order pursuant to Third District Rule 5.
Dated this

X

day of September, 1988.

MICHAEL R. MURPHY /
DISTRICT COURT JUDGE

t\ C\ n •:

WEBER V. ENGLISH INN
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MINUTE ENTRY

MAILING CERTIFICATE
I hereby certify that I mailed a true and correct copy of
the foregoing Minute Entry, postage prepaid, to the following,
this

o

day of September, 1988:

Robert F. Orton
Attorney for Plaintiff
68 S. Main, Suite 500
Salt Lake City, Utah 84101
Don R. Strong
Attorney for Defendants English Inn; Park City
Utah Corp; Joseph L. Krofcheck; Major-Blakeney
Corp.; Investor Associates Syndicate; William S.
Richards; Karl C. Lesueur; Wayland P. Calkins;
Barbara Calkins; City Development; Diana L. Lesueur;
Zella J. Slagel; Ray Winn; New York Investors;
Michael Spurlock; Dorie Spurlock; Maria Krofcheck;
Inn Investors; Title Insurance Agency; Reese Howell;
Joe Cox; Jim Gaddis; Sam Wilson and Henry Winkler
197 S. Main Street
P.O. Box 124
Springville, Utah 84663
Theodore Boyer, Jr.
Attorney for Defendant American Savings
77 West 200 South,'Suite 200
Salt Lake City, Utah 84101
Walter J. Plumb
Attorney for Walter J. Plumb, III; Frostwood Ltd.;
Park West Associates; James C. Fogg and Richard D. Frost
165 S. West Temple
Salt Lake City, Utah 84101
Jack E. Roberts
Attorney for Snyderville Land Co.; Jack E. Roberts;
Halbet Properties; H.E. Babcock and J.E. Roberts,
dba Park West Land Co., and Snyderville Properties
Park City West Day Lodge
Park City, Utah 84060
Copy mailed on 10-5-88 after Mr. Rappaport called cierk)od ^ind^oub~tf^ Cotfft's decision to:
R i c h a r d A. R a p p a p o r t , William B. Wray, J r . 7& Martha S. Stonebrook
P. 0. Box 11008
S a l t Lake C i t y , UT
84147-0008

Q ^ <<5>. (91^,3^%

^~

MO.

Richard A. Rappaport (2690)
COHNE, RAPPAPORT & SEGAL
525 East First South, Fifth Floor
P. 0. Box 11008
Salt Lake City, Utah 84147-0008
Telephone: (801) 532-2666
Attorney for Defendant
Snyderville West

liY.

DepuS Cfjri

--...ui^y

4*

ii

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT
IN AND FOR SUMMIT COUNTY, STATE OF UTAH

BRENDA MAJOR WEBER, Personal
Representative of the Estate
Of ROBERT W. MAJOR, SR. ,
Deceased,

O R D E R

Plaintiff,
Civil

vs,

No.

7325

ENGLISH INN CO. , INC. , a Utah
corporation, et al. ,
Defendants.
•

*

•

The Motion of defendant Sn"derville West
South,

Salt

judgment
the

court

the

file

Lake

having

duly

having
with

City,

Utah

come

heard

respect

84106

before

argument
to

this

to

the

set

above

12 53 East

aside

the

entitled

on the same
matter,

of

and

having

default

court,

and having

2100

and

reviewed

heretofore

entered its Minute Entry,
NOW

THEREFORE,

IT

CSfNfUf

IS

HEREBY

ORDERED

r.r,MEE 2 3

that

the

Judgments

heretofore

entered

in

this

case

as

against

Snyderville

West

are vacated and set aside.
Said Judgments were (i) signed August 27, 1985 and filed on
or about
the
140,

August 29, 1985, and recorded on November 29, 1985 in

office
and

of

the

Summit

(ii) signed

County

January

14,

Recorder
1986

in Book

and

filed

363 at Page
on

or

about

January 17, 1986, and recorded on January 17, 1986 in the office
of the Summit County Recorder in Book 370 at Page 404.
Judgments

in

so

far

as

they

affected

Snyderville

West

Said
and

property owned by Snyderville West are null and void.
DATED this

I$

day of O^Wber, 1988.

BY THE COURT:

District Judge

MAILING CERTIFICATE
The undersigned hereby certifies that a true and correct
copy of the foregoing Order was mailed,
on the

/'

postage

fully prepaid,

day of October, 1988, to the following:

Robert F. Orton
MARSDEN, ORTON, CAHOON & L1LJENQUIST
Attorneys for Plaintiff
68 South Main Street, #500
Salt Lake City, Utah 84101

0987 2
—^****** ^\ ^\ «** a~fa$°

**\ I.

Don R. Strong, Esq.
STRONG & MITCHELL
Attorneys for Defendants
English Inn Company, Inc.
Park City Utah Corp.
Joseph L. Krofcheck
Maj or-Blakeney Corp.
Investor Associates Syndicate
William S. Richards
Karl C. Lesueur
Wayland P. Calkins
Barbara Calkins
City Development Corp.
Diana L. Lesuer
Zella J. Slagel
Ray Winn
New York Investors, Inc.
Michael Spurlock
Dorie Spurlock
Maria Krofcheck
City Development Company, Inc.
Inn Investors
Title Insurance Agency
Reese Howell
Joe Cox
Jim Gaddis
Sam Wilson
Henry Winkler
197 South Main Street
P. 0. Box 124
Springville, Utah 84663
Theodore Boyer, Jr.
CLYDE, PRATT, GIBBS & CAHOON
Attorney for Defendant
American Savings & Loan Association
77 West 200 South, #200
Salt Lake City, Utah 84101

3

Walter J. Plumb, III
Attorney for Walter J Plumb, III
Frostwood Limited
Park West Associates
James C. Fogg
Richard D. Frost
165 South West Temple
Salt Lake City, Utah 84101
Jack E. Roberts
Attorney for
Snyderville Land Company
Jack E. Roberts
Halbert Properties, Inc.
H. E. Babcock and J. E. Roberts
dba Park West Land Company
Snyderville Properties, Inc.
Park City West Day Lodge
Park City, Utah 84060

( l j / C h i c a g o . Ord)

noon

NO

•_• •

FILED

Richard A. Rappaport (2690)
M. Joy Douglas (5384)
COHNE, RAPPAPORT & SEGAL
525 East First South, Fifth Floor
P. O. Box 11008
Salt Lake City, Utah 84147-0008
Telephone: (801) 532-2666
Attorneys for Defendant
Snyderville West

JUL 5 1989
Clei*

Mi'.

BY.

Deputy Clerk

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT
IN AND FOR SUMMIT COUNTY, STATE OF UTAH

BRENDA MAJOR WEBER, Personal
Representative of the Estate
Of ROBERT W. MAJOR, SR. ,
Deceased,

O R D E R

Plaintiff,
Civil

vs.

No.

7325

ENGLISH INN CO.*, INC., a Utah
corporation, et al.,
Defendants.
*

The

Motion

of

defendant

*

Snyderville

*

West

to

dismiss

the

above-captioned matter having duly come before the above-entitled
court,

and

the

court

having

received

Notice

to

Submit

for

Decision and having reviewed the Memoranda filed by the parties
with respect to this matter, and having heretofore entered its
Minute Entry,

1020

NOW

THEREFORE,

IT IS

HEREBY ORDERED

that

the

Complaint

against defendant Snyderville West is dismissed.
DATED this

*

day of

V ^

/

, 1989.

)istrict Judge
MAILING CERTIFICATE
The undersigned hereby certifies that a true and correct
copy of the foregoing Order was mailed, postage fully prepaid,

on t h e

£r

day of

k>Lw^

1989, to the following:

Robert F. Ortop/
MARSDEN, ORTON, CAHOON & L1LJENQUIST
Attorneys for Plaintiff
68 South Main Street, #500
Salt Lake City, Utah 84101
Don R. Strong, Esq.
STRONG & MITCHELL
Attorneys for Defendants
English Inn Company, Inc.
Park City Utah Corp.
Joseph L. Krofcheck
Maj or-Blakeney Corp.
Investor Associates Syndicate
William S. Richards
Karl C. Lesueur
Wayland P. Calkins
Barbara Calkins
City Development Corp.
Diana L. Lesuer
Zella J. Slagel
Ray Winn

1021

New York Investors, Inc.
Michael Spurlock
Dorie Spurlock
Maria Krofcheck
City Development Company, Inc.
Inn Investors
Title Insurance Agency
Reese Howell
Joe Cox
Jim Gaddis
Sam Wilson
Henry Winkler
197 South Main Street
P. 0. Box 124
Springville, Utah 84663
Theodore Boyer, Jr.
CLYDE, PRATT, GIBBS & CAHOON
Attorney for Defendant
American Savings & Loan Association
77 West 200 South, #200
Salt Lake City, Utah 84101
Walter J. Plumb, III
Attorney for Walter J. Plumb, III
Frostwood Limited
Park West Associates
James C. Fogg
Richard D. Frost
165 South West Temple
Salt Lake City, Utah 84101
Jack E. Roberts
Attorney for
Snyderville Land Company
Jack E. Roberts
Halbert Properties, Inc.
H. E. Babcock and J. E. Roberts
dba Park West Land Company
Snyderville Properties, Inc.
Park City West Day Lodge
.
Park City, Utah 84060
(lj/Chicagol. Ord)
3

Rule 4

UTAH RULES OF CIVIL PROCEDURE

Rule 4. Process.
(a) Issuance of summons. The summons may be signed and issued by the
plaintiff or his attorney. A summons shall be deemed to have issued when
placed in the hands of a qualified person for the purpose of service. Separate
summonses may be issued and served.
(b) Time of issuance and service. If an action is commenced by the filing
of a complaint, summons must issue thereon within three months from the
date of such filing. The summons must be served within one year after the
filing of the complaint or the action will be deemed dismissed, provided that in
any action brought against two or more defendants in which personal service
has been obtained upon one of them within the year, the other or others may
be served or appear at any time before trial.
(c) Contents of summons. The summons shall contain the name of the
court, the names or designations of the parties to the action, the county in
which it is brought, be directed to the defendant, state the time within which
the defendant is required to answer the complaint in writing, and shall notify
him that in case of his failure to do so, judgment by default will be rendered
against him. If the summons be served without a copy of the complaint, or by
publication, it shall briefly state the sum of money or other relief demanded,
and in case of publication of summons such summons as published shall contain a description of the subject matter or res involved in the action. Where
the summons is served without a complaint, it shall note therein that a copy of
said complaint will be served upon or mailed to defendant within ten days
after such service or that if the address of defendant is unknown, the complaint will be filed with the clerk of the court within ten days after such
service.
(d) By whom served. The summons, and a copy of the complaint, if any,
may be served:
(1) Within the state, by the sheriff of the county where the service is
made, or by his deputy, or by any other person over the age of 21 years,
and not a party to the action; provided, that this rule shall not abrogate
the provisions of chapter 28, Laws of Utah, 1945.
(2) In another state or United States territory by the sheriff of the
county where the service is made, or by his deputy, or by a United States
marshal or his deputy.
(3) In a foreign country, either:
(A) in the manner prescribed by the law of the foreign country; or
(B) upon an individual, by delivery to him personally, and upon a
corporation or partnership or association, by delivery to an officer, a
managing or general agent; or
(C) by any form of mail, requiring a signed receipt, to be addressed
and dispatched by the clerk of the court to the party to be served; or
(D) as directed by order of the court.
Service under (B) or (D) above may be made by any person who is not a
party and is not less than 21 years of age or who is designated by order of
the court.
(e) Personal service in state. Personal service within the state shall be as
follows:
(1) Upon a natural person of the age of 14 years or over, by delivering a
copy thereof to him personally, or by leaving such copy at his usual place
6
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Rule 4

of abode with some person of suitable age and discretion there residing; or
by delivering a copy to an agent authorized by appointment or by law to
receive service of process.
(2) Upon a natural person under the age of 14 years, by delivering a
copy thereof to such person and also to his father, mother or guardian; or,
if none can be found within the state, then to any person having the care
and control of such minor, or with whom he resides, or in whose service he
is employed.
(3) Upon a natural person judicially declared to be of unsound mind or
incapable of conducting his own affairs, by delivering a copy thereof to his
legal guardian.
(4) Upon any corporation, not herein otherwise provided for, upon a
partnership or other unincorporated association which is subject to suit
under a common name, by delivering a copy thereof to an officer, a managing or general agent, or to any other agent authorized by appointment
or by law to receive service of process and, if the agent is one authorized
by statute to receive service and the statute so requires, by also mailing a
copy to the defendant. If no such officer or agent can be found in the
county in which the action is brought, then upon any such officer or
agent, or any clerk, cashier, managing agent, chief clerk, or other agent
having the management, direction or control of any property of such
corporation, partnership or other unincorporated association within the
state. If no such officer or agent can be found in the state, and the defendant has, or advertises or holds itself out as having, an office or place of
business in this state, or does business in this state, then upon the person
doing such business or in charge of such office or place of business.
(5) Upon an incorporated city, by delivering a copy thereof to the
mayor or recorder; upon an incorporated town, by delivering a copy
thereof to the president or clerk of the board of trustees.
(6) Upon a county, by delivering a copy thereof to a county commissioner or to the county clerk of such county.
(7) Upon a school district or board of education, by delivering a copy
thereof to the president or clerk of the board.
(8) Upon an irrigation or drainage district, by delivering a copy to the
president or secretary of its board.
(9) Upon the state of Utah, in such cases as by law are authorized to be
brought against the state, by delivering a copy thereof to the attorney
general.
(10) Upon a natural person, nonresident of the state of Utah, doing
business in this state at one or more places of business, as set forth in
Rule 17(e), by delivering a copy thereof to the defendant personally or to
one of his managers, superintendents or agents.
(11) Upon a department or agency of this state, or upon any public
board, commission or body, subject to suit, by delivering a copy thereof to
any member of its governing board, or to its executive employee or secretary.
(12) Upon an individual incarcerated or committed at a facility operated by the State or any of its political subdivisions, by delivering a copy
to the person who has the care, custody or control of the individual to be
served, or to that person's designee or to the guardian or conservator of
7
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the individual to be served if one has been appointed, who shall, in any
case, promptly deliver the process to the individual served.
(f) Other service.
(1) Service by publication. Where the person upon whom service is
sought resides outside of the state, or has departed from the state, or
cannot after due diligence be found within the state, or conceals himself
to avoid the service of process, or where such party is a corporation having no officer or other agent upon whom process can be served within this
state, or where in an action in rem some or all of the defendants are
unknown, service of process may be made by publication, as follows:
The party desiring service of process by publication shall file a motion
verified by the oath of such party or of someone in his behalf for an order
of publication. It shall state the facts authorizing such service and shall
show the efforts that have been made to obtain personal service within
this state, and shall give the address, or last known address, of each
person to be served or shall state that the same is unknown. The court
shall hear the motion ex parte and, if satisfied that due diligence has been
used to obtain personal service within this state, or that efforts to obtain
the same would have been of no avail, shall order publication of the
summons in a newspaper having general circulation in the county in
which the action is pending. Such publication shall be made at least once
a week for four successive weeks. Within ten days after the order is
entered, the clerk shall mail a copy of the summons and'complaint to each
person whose address has been stated in the motion. Service shall be
complete on the day of the last publication.
(2) Alternative to service by publication. In circumstances described in (1) above justifying service of summons by publication, if the
party desiring service of summons shall file a verified petition stating the
facts from which the court determines that service by mail is just as likely
to give actual notice as service by publication, the court may order that
service of summons shall be given by the clerk mailing a copy of the
summons and complaint to the party to be served at his address, or his
last known address. Service shall be complete ten days after such mailing.
(3) Service outside of state. Personal service of a copy of the summons and complaint outside of this state is equivalent to service by publication and deposit in the post office, and shall be complete on the day of
such service.
(g) Manner of proof. Within five days after service of process, proof
thereof shall be made as follows:
(1) if served by a sheriff or United States marshal, or a deputy of either, by his certificate with a statement as to the date, place, and manner
of service.
(2) if by any other person, by his affidavit thereof, with the same statement.
(3) if by publication by the affidavit of the publisher or printer or his
foreman or principal clerk, showing the same and specifying the date of
the first and last publication; and an affidavit by the clerk of the court of
a deposit of a copy of the summons and complaint in the post office as
prescribed by Subdivision (f) of this rule, if such deposit shall have been
made.
8
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(4) by the written admission or waiver of service by the person to be
served, duly acknowledged, or otherwise proved.
(h) Amendment. At any time in its discretion and upon such terms as it
deems just, the court may allow any process or proof of service thereof to be
amended, unless it clearly appears that material prejudice would result to the
substantial rights of the party against whom the process issued.
(i) Refusal of copy* If the person to be served refuses to accept a copy of
the process, service shall be sufficient if the person serving the same shall
state the name of the process and offer to deliver a copy thereof.
(j) Time of service to be endorsed on copy. At the time of service, the
person making such service shall endorse upon the copy of the summons left
for the person being served, the date upon which the same was served, and
shall sign his name thereto, and, if an officer, add his official title.
(k) Designation of newspaper for publication of notice. In any proceeding where summons or other notice is required to be published, the court
shall, upon the request of the party applying for such publication, designate
the newspaper and authorize and direct that such publication shall be made
therein; provided, that the newspaper selected shall be a newspaper of general
circulation in the county where such publication is required to be made and
shall be published in the English language.
(1) Service of process by telegraph or telephone. A summons, writ,
order or other process in any civil action or proceeding, and all other papers
requiring service, may be transmitted by telegraph or telephone for service in
any place within this state, and the telegraphic or telephonic copy of such
process or paper so transmitted may be served or executed by the officer or
other person to whom it is sent for that purpose, and returned by him, if
return is required, in the same manner and with the same force and effect as
the original thereof; and the officer or person serving or executing the same
has the same authority, and is subject to the same liabilities as if the copy
were the original. The process or paper, when a writ or order, must be filed in
the court from which it was issued, and a certified copy thereof must be
preserved in the telegraph or telephone office from which it was sent. The
operator sending the message may use either the original or a certified copy of
the process or paper. Whenever any document to be sent by telegraph or
telephone bears a seal, either private or official, it is not necessary for the
operator in sending the same to telegraph or telephone a description of the
seal, or any word or device thereon, but the same may be expressed in the
telegraphic or telephonic copy by the letters "L.S.," or by the word "Seal."
(m) Service by constable. All writs and process, including executions
upon judgments, issued out of a district, city or justice court in a civil action or
proceeding may be served by any constable of the county.
(Amended, effective March 1, 1988.)
ing to §§ 10-2-110 and fO-3-106, the governing
body of an incorporated town consists of a
council and mayor.
Cross-References. — Collection agencies,
process server in actions by, § 12-1-8.
Condominium association or ownership, service of process on person designated in declaration, § 57-8-33.
Constable, service of process by, §§ 17-22-25,
17-25-1.

Amendment Notes. — The 1988 amendment added Subdivision (e)(12).
Compiler's Notes. — This rule generally
follows Rule 4, F.R.C.P.
Laws 1945, ch. 28, referred to in Subdivision
(d)(1), appears as § 12-1-8, relating to actions
by collection agencies.
The reference, in Subdivision (e)(5), to the
"president or clerk of the board of trustees" of
an incorporated town seems incorrect. Accord-
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nonresident infant defendant shall have 20 days after his appointment in
which to plead to the action.
(4) When an insane or incompetent person is a party to an action or
proceeding, upon the application of a relative or friend of such insane or
incompetent person, or of any other party to the action or proceeding.
(d) Associates may be sued by common name. When two or more persons associated in any business either as a joint-stock company, a partnership
or other association, not a corporation, transact such business under a common name, whether it comprises the names of such associates or not, they
may be sued by such common name; and any judgment obtained against the
defendant in such case shall bind the joint property of all the associates in the
same manner as if all had been named defendants and had been sued upon
their joint liability.
(e) Action against a nonresident doing business in this state- When a
nonresident person is associated in and conducts business within the state of
Utah in one or more places in his own name or a common trade name, and
said business is conducted under the supervision of a manager, superintendent, or agent, said person may be sued in his own name in any action arising
out of the conduct of said business.
Compiler's Notes. — This rule is similar to
Rule 17, F.R.C.P.

Cross-References. — Guardians, § 75-5101 et seq.
Service of process, Rule 4.

NOTES TO DECISIONS
ANALYSIS

Associates.
—Joint venture.
—Partnership.
—Unincorporated association.
Infants.
—Action for injury of minor.
Suit by mother.
—Control by court.
—Failure to comply.
Relief from judgment.
Nonresident doing business in state.
—Not found.
Real party in interest.
—Assignee.
—Corporation.
Assignment of assets to another corporation.
Foreign corporation.
Shareholder.
—Insurance company.
—Joint tort-feasors.
—Partner in joint venture.
—Purpose of rule.
—Wife.
Cited.

joint venture. Cottonwood Mall Co. v. Sine, 95
Utah Adv. Rep. 11 (1988).
—Partnership.
Subdivision (d) does not affirmatively allow
a partnership to bring suit in its common
name, but the absence of a provision specifically authorizing a lawsuit in the partnership
name is not indicative of an intent to prohibit
such a suit. Gary Energy Corp. v. Metro Oil
Prods., 114 F.R.D. 69 (D. Utah 1987).
—Unincorporated association.
Subdivision (d) does not authorize an unincorporated association to institute an action in
its common name. Disabled Am. Veterans v.
Hendrixson, 9 Utah 2d 152, 340 P.2d 416
(1959).
Infants.
—Action for injury of minor.
Suit by mother.
Under this rule, mother as guardian ad litem
for benefit of father could bring action for injuries to sixteen-year-old son where father, an
immigrant, had a somewhat limited use of English and business matters were mainly handled by the mother; § 78-11-6 providing for
suit by father was not exclusive remedy.
Skollingsberg v. Brookover, 26 Utah 2d 45, 484
P.2d 1177 (1971).

Associates.
—Joint venture.
Joint venturers may sue in the name of the
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Rule 52

Rule 52. Findings by the court.
(a) Effect. In all actions tried upon the facts without a jury or with an
advisory jury, the court shall find the facts specially and state separately its
conclusions of law thereon, and judgment shall be entered pursuant to Rule
58A; in granting or refusing interlocutory injunctions the court shall similarly set forth the findings of fact and conclusions of law which constitute the
grounds of its action. Requests for findings are not necessary for purposes of
review. Findings of fact, whether based on oral or documentary evidence,
shall not be set aside unless clearly erroneous, and due regard shall be given
to the opportunity of the trial court to judge the credibility of the witnesses.
The findings of a master, to the extent that the court adopts them, shall be
considered as the findings of the court. It will be sufficient if the findings of
fact and conclusions of law are stated orally and recorded in open court following the close of the evidence or appear in an opinion or memorandum of
decision filed by the court. The trial court need not enter findings of fact and
conclusions of law in rulings on motions, except as provided in Rule 41(b). The
court shall, however, issue a brief written statement of the ground for its
decision on all motions granted under Rules 12(b), 50(a) and (b), 56, and 59
when the motion is based on more than one ground.
(b) Amendment. Upon motion of a party made not later than 10 days after
entry of judgment the court may amend its findings or make additional findings and may amend the judgment accordingly. The motion may be made with
a motion for a new trial pursuant to Rule 59. When findings of fact are made
in actions tried by the court without a jury, the question of the sufficiency of
the evidence to support the findings may thereafter be raised whether or not
the party raising the question has made in the district court an objection to
such findings or has made either a motion to amend them, a motion for judgment, or a motion for a new trial.
(c) Waiver of findings of fact and conclusions of law. Except in actions
for divorce, findings of fact and conclusions of law may be waived by the
parties to an issue of fact:
(1) by default or by failing to appear at the trial;
(2) by consent in writing, filed in the cause;
(3) by oral consent in open court, entered in the minutes.
(Amended, effective Jan. 1, 1987.)
Amendment Notes. — The 1986 amendment, in Subdivision (a), deleted "and" preceding "in granting" in the first sentence, inserted
the third and fifth sentences, rewrote the sixth
sentence and added the last sentence.

Compiler's Notes. — This rule is similar to
Rule 52, F.R.C.P.
Cross-References. — Masters, Rule 53.

NOTES TO DECISIONS
ANALYSIS

Adoption.
—Abandonment of contract.
—Advisory verdict.
—Breach of contract.
—Child custody.
—Contempt.
—Credibility of witnesses.

—Denial of motion.
—Divorce decree modifications.
—Easement.
—Evidentiary disputes.
—Juvenile action.
—Material issues.
Harmless error.
—Submission by prevailing party.
Court's discretion.
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issue was deemed waived and could not be
raised in a motion for new trial. Ute-Cal Land
Dev. Corp. v. Sather, 605 P.2d 1240 (Utah
1980).
Cited in National Farmers Union Property
& Cas. Co. v. Thompson, 4 Utah 2d 7, 286 P.2d
249 (1955); Holmes v. Nelson, 7 Utah 2d 435,
326 P.2d 722 (1958); Howard v. Howard, 11
Utah 2d 149, 356 P.2d 275 (1960); Nunley v.
Stan Katz Real Estate, Inc., 15 Utah 2d 126,
388 P.2d 798 (1964); Hanson v. General Bldrs.
Supply Co., 15 Utah 2d 143, 389 P.2d 61
(1964); James Mfg. Co. v. Wilson, 15 Utah 2d
210, 390 P.2d 127 (1964); Porcupine Reservoir
Co. v. Lloyd W. Keller Corp., 15 Utali 2d 318,
392 P.2d 620 (1964); Watson v. Anderson, 29
Utah 2d 36, 504 P.2d 1003 (1973); Nichols v.
State, 554 P.2d 231 (Utah 1976); Edgar v.
Wagner, 572 P.2d 405 (Utah 1977); Time Com.

Rule 60

Fin. Corp. v. Brimhall, 575 P.2d 701 (Utah
1978); Anderton v. Montgomery, 607 P.2d 828
(Utah 1980); Miller Pontiac, Inc. v. Osborne,
622 P.2d 800 (Utah 1981); Mulherin v. Ingersoll-Rand Co., 628 P.2d 1301 (Utah 1981);
Kohler v. Garden City, 639 P.2d 162 (Utah
1981); Pozzolan Portland Cement Co. v. Gardner, 668 P.2d 569 (Utah 1983); Nelson v.
Jacobsen, 669 P.2d 1207 (Utah 1983); Golden
Key Realty, Inc. v. Mantas, 699 P.2d 730 (Utah
1985); Estate of Kay, 705 P.2d 1165 (Utah
1985); York v. Unqualified Washington
County Elected Officials, 714 P.2d 679 (Utah
1986); King v. Fereday, 739 P.2d 618 (Utah
1987); Fackrell v. Fackrell, 740 P.2d 1318
(Utah 1987); Walker v. Carlson, 740 P.2d 1372
(Utah Ct. App. 1987); Arnica Mut. Ins. Co. v.
Schettler, 100 Utah Adv. Rep. 17 (Ct. App.
1989).

COLLATERAL REFERENCES
Am. Jur. 2d. — 58 Am. Jur. 2d New Trial
§§ 11 to 14, 29 et seq., 187 to 191.
C.J.S. — 66 C.J.S. New Trial §§ 13 et seq.,
115, 116, 122 to 127.
A.L.R. — Consent as ground of vacating
judgment, or granting new trial, in civil case,
after expiration of term or time prescribed by
statute or rules of court, 3 A.L.R.3d 1191.
Propriety and prejudicial effect of suggestion
or comments by judge as to compromise or settlement of civil case, 6 A.L.R3d 1457.
Necessity and propriety of counter-affidavits
in opposition to motion for new trial in civil
case, 7 A.L.R.3d 1000.
Quotient verdicts, 8 A.L.R.3d 335.
Propriety and prejudicial effect of instructions in civil case as affected by the manner in
which they are written, 10 A.L.R.3d 501.
Prejudicial effect of unauthorized view by
jury in civil case of scene of accident or premises in question, 11 A.L.R.3d 918.
Propriety and prejudicial effect of reference
by counsel in civil case to result of former trial
of same case, or amount of verdict therein, 15
A.L.R.3d 1101.

Absence of judge from courtoom during trial
of civil case, 25 A.L.R.3d 637.
Juror's voir dire denial or nondisclosure of
acquaintance or relationship with attorney in
case, or with partner or associate of such attorney, as ground for new trial or mistrial, 64
A.L.R.3d 126.
Amendment, after expiration of time for filing motion for new trial, in civil case, of motion
made in due time, 69 A.L.R.3d 845.
Authority of state court to order jury trial in
civil case where jury has been waived or not
demanded by parties, 9 A.L.R.4th 1041.
Deafness of juror as ground for impeaching
verdict, or securing new trial or reversal on
appeal, 38 A.L.R.4th 1170.
Jury trial waiver as binding on later state
civil trial, 48 A.L.R.4th 747.
Court reporter's death or disability prior to
transcribing notes as grounds for reversal or
new trial, 57 A.L.R.4th 1049.
Key Numbers. — New Trial <s= 13 et seq.,
110, 116.

Rule 60. Relief from judgment or order.
(a) Clerical mistakes. Clerical mistakes in judgments, orders or other
parts of the record and errors therein arising from oversight or omission may
be corrected by the court at any time of its own initiative or on the motion of
any party and after such notice, if any, as the court orders. During the pendency of an appeal, such mistakes may be so corrected before the appeal is
docketed in the appellate court, and thereafter while the appeal is pending
may be so corrected with leave of the appellate court.
(b) Mistakes; inadvertence; excusable neglect; newly discovered evidence; fraud, etc. On motion and upon such terms as are just, the court may
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in the furtherance of justice relieve a party or his legal representative from a
final judgment, order, or proceeding for the following reasons: (1) mistake,
inadvertence, surprise, or excusable neglect; (2) newly discovered evidence
which by due diligence could not have been discovered in time to move for a
new trial under Rule 59(b); (3) fraud (whether heretofore denominated intrinsic or extrinsic), misrepresentation or other misconduct of an adverse party;
(4) when, for any cause, the summons in an action has not been personally
served upon the defendant as required by Rule 4(e) and the defendant has
failed to appear in said action; (5) the judgment is void; (6) the judgment has
been satisfied, released, or discharged, or a prior judgment upon which it is
based has been reversed or otherwise vacated, or it is no longer equitable that
the judgment should have prospective application; or (7) any other reason
justifying relief from the operation of the judgment. The motion shall be made
within a reasonable time and for reasons (1), (2), (3), or (4), not more than 3
months after the judgment, order, or proceeding was entered or taken. A
motion under this Subdivision (b) does not affect the finality of a judgment or
suspend its operation. This rule does not limit the power of a court to entertain an independent action to relieve a party from a judgment, order or proceeding or to set aside a judgment for fraud upon the court. The procedure for
obtaining any relief from a judgment shall be by motion as prescribed in these
rules or by an independent action.
Compiler's Notes. — This rule is patterned
after, and similar to, Rule 60, F.R.C.P.
Cross-References. — Fee for filing motion

to set aside judgment,' §§ 78-3-16.5, 78-4-24,
78-6-14; Appx. G, Code of Judicial Administration.

NOTES TO DECISIONS
ANALYSIS

Appeals.
Clerical mistakes.
—Computation of damages.
—Correction after appeal.
—Date of judgment.
Void judgment.
—Estate record.
—Inherent power of courts.
—Intent of court and parties.
—Judicial error distinguished.
—Order prepared by counsel.
—Predating of new trial motion.
Default judgment.
Jurisdiction.
Other reasons.
—"Any other reason justifying relief."
Default judgment.
Impossibility of compliance with order.
Incompetent counsel.
—•—Lack of due process.
Merits of case.
Mistake or inadvertence.
Real party in interest.
Requirements.
—Effect of set-aside judgment.
Admissions.
—Fraud.

Divorce action.
—Independent action.
Constitutionality of taxes.
Divorce decree.
Fraud or duress.
Motion distinguished.
—Invalid summons.
Amendment without notice.
—Mistake, inadvertence, surprise or excusable
neglect.
Default judgment.
Delayed motion for new trial.
Failure to file cost bill.
Failure to file notice of appeal.
Failure to receive notice and findings.
Illness.
Inconvenience.
Merits of claim.
Negligence of attorney.
No claim for relief.
Trial court's discretion.
Unemployment compensation appeal.
Workmen's compensation appeal.
—Newly discovered evidence.
Burden of proof.
Discretion not abused.
—Procedure.
Notice to parties.
—Res judicata.
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48-1-6

PARTNERSHIP

Collateral References.
Partnership <&» 67.
68 CJS Partnership § 69.
60 AmJur 2d 12,13, Partnership §§ 82, 83.
Insurance on life of partner as partnership
asset, 56 ALR 3d 892.

Lessee interest of individual as becoming
partnership asset of firm subsequently
formed, 37 ALR 2d 1076.
Powers, duties, and accounting responsibilities of managing partner of mining partnership, 24 ALR 2d 1359.
When real estate owned by partner before
formation of partnership will be deemed to
have become asset of firm, 45 ALR 2d 1009.

48-1-6. Partner agent of partnership as to partnership business. (1)
Every partner is an agent of the partnership for the purpose of its business, and the act of every partner, including the execution in the partnership name of any instrument for apparently carrying on in the usual way
the business of the partnership of which he is a member, binds the partnership, unless the partner so acting has in fact no authority to act for
the partnership in the particular matter and the person with whom he is
dealing has knowledge of the fact that he has no such authority.
(2) An act of a partner which is not apparently for the carrying on of
the business of the partnership in the usual way does not bind the partnership, unless authorized by the other partners.
(3) Unless authorized by the other partners or unless they have abandoned the business, one or more but less than all of the'partners have no
authority to:
(a) Assign the partnership property in trust for creditors or on the
assignee's promise to pay the debts of the partnership.
(b) Dispose of the good will of the business.
(c) Do any other act which would make it impossible to carry on the
ordinary business of the partnership.
(d) Confess a judgment.
(e) Submit a partnership claim or liability to arbitration or reference.
(4) No act of a partner in contravention of a restriction on authority
shall bind the partnership to persons having knowledge of the restriction.
History: L. 1921, ch. 89, § 9; R.S. 1933 &
C. 1943, 69-1-6.
Burden of proof.
Plaintiff, whose action was based on transaction with individual partner, which transaction was not within ordinary or apparent
scope of partnership business, had burden of
showing either that such partner had special
authority in matter or that transaction was
ratified by other partners whom plaintiff
sought to hold liable. Peterson v. Armstrong
(1901) 24 U 96, 66 P 767.
Duties of partners inter se.
Partners stand in fiduciary relation to each
other, and it is duty of each partner to
observe utmost good faith towards his
copartners in all dealings and transactions
that come within scope of partnership busi-

ness. Nelson v. Matsch (1910) 38 U 122,110 P
865, Ann Cas 1912D, 1242.
Manner of entering into transaction.
Where transaction by one partner is for
benefit of partnership and is within general
or apparent scope of its business, it is immaterial that such partner's name alone is
signed to writing which evidences transaction. Salt Lake City Brewing Co. v. Hawke
(1901) 24 U 199, 66 P 1058.
Powers of individual partners generally.
In absence of ratification, partnership is
not bound by transaction of partner outside
real or apparent scope of firm's business.
Cavanaugh v. Salisbury (1900) 22 U 465, 63 P
39.
Person dealing with individual member of
partnership, as to matters not within real or
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GENERAL PARTNERSHIP
68 CJS Partnership § 167.
60 AmJur 2d 131, 225, Partnership §§ 221,
336.

48-1-11

Admissions of partner as to past transactions or events as evidence against firm or
other partner, 73 ALR 447.

48-1-9. Partnership charged with knowledge of or notice to partner. Notice to any partner of any matter relating to partnership affairs,
and the knowledge of the partner acting in the particular matter, acquired
while a partner or then present to his mind, and the knowledge of any
other partner who reasonably could and should have communicated it to
the acting partner, operates as notice to or knowledge of the partnership,
except in the case of a fraud on the partnership committed by or with the
consent of that partner.
History: L. 1921, ch. 89, § 12; R.S. 1933 &
C. 1943, 69-1-9.

Collateral References.
Partnership <S=> 159.
68 CJS Partnership 5 175.
60 AmJur 2d 62, Partnership § 135.

48-1-10. Partnership bound by partner's wrongful act. Where by
any wrongful act or omission of any partner acting in the ordinary course
of the business of the partnership or with the authority of his copartners
loss or injury is caused to any person, not being a partner in the partnership, or any penalty is incurred, the partnership is liable therefor to the
same extent as the partner so acting or omitting to act.
History; L. 1921, ch. 89, § 13; R.S. 1933 &
C. 1943, 69-1-10.
Collateral References.
Partnership <§=> 153(1).
68 CJS Partnership §§ 168 to 171.
60 AmJur 2d 82 to 89, PartnershipF §§162
t0168

"
Embezzlement, larceny, false pretenses, or
allied criminal fraud by a partner, 82 ALR 3d
822.
Liability for assault by partner, or joint
adventurer, 30 ALR 2d 859.

Liability for negligence of intoxicated partner or servant, 55 ALR 1225.
Liability of partner for failure to perform
personal services, 165 ALR 981.
Liability of partners in tort as joint and
several, 175 ALR 1310.
l
nm
0T
PartnershlP for
t.Mni} SJ?{f?£
libel,
88 ALR 2d 474.
Marital or parental relationship between
plaintiff and member of partnership as
affecting right to maintain action in tort
against partnership, 101 ALR 1231.
Vicarious liability of attorney for tort of
partner in law firm, 70 ALR 3d 1298.

48-1-11. Partnership bound by partner's breach of trust. The partnership is bound to make good the loss:
(1) Where one partner acting within the scope of his apparent authority receives money or property of a third person and misapplies it; and,
(2) Where the partnership in the course of its business receives money
or property of a third person and the money or property so received is
misapplied by any partner while it is in the custody of the partnership.
History: L. 1921, ch. 89, § 14; R.S. 1933 &
C. 1943, 69-1-11.
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Collateral References.
Partnership <£=> 153(2).
68 CJS Partnership § 169.
60 AmJur 2d 87, Partnership § 167.

